





Che Solicitors’ Journa 








VOL. LXXXIII. 


Saturday, March 4, 1939. No. 








Current Topics: The Punishment of 
Young Offenders—The Official Secrets . 
Acts and Members of Parliament-—— ~ Notes 
Refusal to Disclose Information—The es . 
Road Fund—Country Houses and Books Received . . 
the National Trust—The Access to Points in Practice 
Mountains Bill—Building _ Laws 

—Recent Decisions .. 161 

Electrical and other Installations wat 

the Hire-Purchase Act, 1938 : 


Costs .. , és 5 
Company Law oa Practice .. .. 166 
A Conveyancer’s Diary aa a 
Landlord and Tenant Notebook « 268 


Obituary .. 
164 Notes of Cases— 


Same v. Iafrate 
Marrison v. Bell 





Our County Court Letter oe a ee 


To-day and Yesterday .. 


Attorney-General v. Glyn Mills &Co. = 174 
Hall Brothers Steamship Co. v. Young 175 
Infields Ltd. v. P. Rosen & Sons .. 176 
London County Council v. 


Mayer and Sherratt v. Co-operative 
170 Insurance Socie ty Ltd. : 
a Naismith v. London Film Produc stions 
7 “ 
170 Pakala Narayana 
171 King-Emperor 
172 Sloan v. Hanson 
a Swettenham v. Swettenham 

173 Cc 

orrespondence. . 
Societies . . ate 
Parliamentary News 
Legal Notes and News... 
Court Papers 
177 | Stock Exchange Peiees of ‘tie 
176 Trustee Securities oe 


Swami v. The 


Is] I-11 +1 


azaannhou 


Lees ; 





Editorial, Publishing and Advertisement Offices : 

SUBSCRIPTIONS : 

Annual Subscription : 

CONTRIBUTIONS : 
publication) and be addressed to The Editor at the above address. 

ADVERTISEMENTS : 
above address. 


29-31, Breams Buildings, London, E.C.4 
Orders may be sent to any newsagent in town or country, or, if preferred, direct to the above address. 
£2 12s., post free, payable yearly, half-yearly, or quarterly, in advance. 
Contributions are cordially invited, and must be accompanied by the name and address of the author (not necessarily for 


Advertisements must be received not later than 1 p.m. 


Telephone: Holborn 1853. 


Single Copy: 1s. 1d. post free. 


Thursday, and be addressed to The Manager at the 





Current Topics. 
The Punishment of Young Offenders. 


THe treatment of young offenders is much in the public | 


eye at the moment, when the provisions of the Criminal 
Justice Bill are being considered in Committee. 
may all the more fittingly be made to a recent statement 


by MAacNaGHTEN, J., who was addressing a number of magis- | 


trates at the opening of the Assizes at Nottingham. According 


to the report in The Times, the learned judge urged them not | 


to send any young person to prison unless the circumstances 
compelled the adoption of such a course. His lordship had 
been impressed in his experience as an assize judge by the fact 


that a man who came before the court as an habitual criminal | 
had almost invariably started his criminal career by receiving | 
If a young person were | 
to be sent to prison it should be for such a time as would make | 
him realise that a life of crime would be one of misery. | 


a short sentence of a month or two. 


” the learned judge added, “a young person 


“ Sometimes, 


who has been bound over is surprised when he comes a second | 


Maybe somebody he knows has been 


time and is punished. 
I have known cases where an 


bound over more than once. 


commit one crime. When you bind a person over, make it 


quite clear to him that he is being treated with leniency | 
in the hope that he will mend his ways, but that if he fails to | 


take advantage of the leniency he is going to be punished 
not only for that further offence, but for the offence for which 
he was bound over.”’ 


The Official Secrets Acts and Members of Parliament. 
Tue House of Commons Select Committee on the Official 
Secrets Acts, which was appointed last summer, met in 
public for the first time about ten days ago, when the Attorney- 
General, Sir DoNALD SOMERVELL, gave his views concerning 
the applicability of the Acts of 1911 and 1920 to Members 
of Parliament in the discharge of their official duties. He 
said that, so far as he knew, there had been no prosecution 
of a Member of Parliament under these statutes. The question 
might arise of whether acts done by a member contrary to 
the statutes but not protected by privilege might be so 


Reference | 


related to his duties as to make a prosecution improper or 
oppressive. Assuming that in such a case the machinery for 
the consideration of proceedings was set in motion, the 
consent of the Attorney-General in England or the Lord 
Advocate in Scotland would have to be obtained. It would 
be impossible to formulate in a precise form all the circum- 
stances which would fall to be considered, but should such an 
issue be placed before the Attorney-General it would clearly 
be proper and inevitable for him to have due regard to the 
special position and duties of a Member of Parliament. It 
was pointed out that the Acts under consideration, like the 
rest of the criminal law, applied to Members of Parliament 
apart from privilege and that Parliamentary privilege was 
part of the law of the land. If a member in the course of 
debate or proceedings in Parliament made a disclosure which, 
apart from privilege, would constitute an offence under the 
Acts, the Attorney-General intimated that in his view such 
statements could not be made the subject of proceedings in 
the courts, because to do so would be to question in a “ court 
or place out of Parliament”? debates and proceedings in 
Parliament. 


offender has been bound over three times, the result being | Refusal to Disclose Information. 


that they think that being bound over gives them a right to | 


Stk DonaLp SoMERVELL then dealt with the position under 
s. 6 of the Act of 1920, relating to the statutory duty to give 
information to a police officer on demand concerning an 
offence or suspected offence. Ifa Member of Parliament had 
information relevant to an offence which on inquiry he 
refused to volunteer and proceedings were taken to punish 
him for refusal, the prosecution, it was said, might fail to 
show that he had relevant information unless it could give 
evidence of his statement in Parliament. The authorities 
were not clear, but it might well be that, without the 
permission of Parliament, there would be difficulty in getting 
this evidence before the court. Quite apart from that 
difficulty, there was another point. Could it be said that 
such proceedings were precluded in principle by the privilege 
of freedom of speech? It might be said on the one hand 
that the prosecution was not ‘ impeaching ” or “ questioning ” 
anything done in Parliament and that it was proceeding 
against the member for failing to fulfil out of Parliament 
the duty of giving the information which Parliament itself 


9 
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had directed should be given. On the other hand, it might 
be said that the member found himself interrogated by the 
police and subsequently in the dock as a result, though an 
indirect result, of what he had said in debate, and that this 
was contrary to the principle of freedom of speech as 
formulated in the Bill of Rights and illustrated by precedents. 
How the court or either House might decide this question, 
should it arise, was a matter on which, owing to its difficulty, 
the Attorney-General thought he ought not to be dogmatic. 
“If such a case should ever arise,” he said, “and the 
authorities felt that the member was not or might not be 
protected by the privilege, I find it difficult to imagine the 
police being authorised to interrogate unless the very gravest 
issues were involved.” The proposed modification of s. 6, 
along the lines recently indicated in these columns, though 
considerably restricting the ambit of the section, does not, 
of course, render the question academic, for it leaves intact 
the powers of the police in those cases in which “ the very 
gravest issues” are most likely to arise. It is of interest to 
note that the Lord Chancellor, moving the second reading of the 
Official Secrets Bill, recently stated that during the eighteen 
years since 1920, s. 6 of this Act had been used on six occasions 
three cases of espionage, two cases of leakage of police 
information, and one case of a suspected leakage of a Cabinet 
secret. Of these six cases there had been only two where 
it was thought necessary to prosecute : one failed on technical 
grounds, and one succeeded against the writer of a newspaper 
article who refused to give information and was fined £5. 


The Road Fund. 

Ir is generally recognised that the improvement of highways 
is an Important factor in the promotion of road safety and, 
for this, if for no other reason, considerable interest attaches 
to the particulars contained in the recently published report 
on the Administration of the Road Fund for 1937-38 
(H.M. Stationery Office, price 2s. net). It appears that about 
£19,000,000 was contributed by the Road Fund towards 
highway expenditure during the year in question, the 
expenditure being allocated in more or less equal proportions 
between major road improvements and new construction 
on the one hand, and maintenance works and minor improve- 
ments on the other hand. Before the end of the year 
commitments of the fund were in the neighbourhood of 
£55,000,000, of which £50,000,000 were for improvements 
and new construction. Of particular interest are the details 
furnished concerning the activities of the Minister of Transport 
in connection with the main through routes, of a mileage 
of 4,500, transferred to him on Ist April, 1937, by the Trunk 
Roads Act, 1936. All the expenses in connection with the 
improvement and maintenance with these roads now devolve 
upon him, and a provisional estimate sets the amount of this 
expenditure during the year at £2,200,000. The number 
of major road improvements in hand when the transfer to 
the Minister was effected was 305. These required for their 
completion an estimated expenditure of £4,500,000, while 
new major improvement schemes representing a total estimated 
expenditure of £7,500,000 had been approved by the 
Minister at the end of the year. Of the latter local authorities 
had agreed to execute 285 at an estimated cost of over 
£5,000,000. During the year formal notice was given by 
the Minister of his intention to build seventy-five by-passes 
and diversions on the trunk road system. Action was also 
taken to safeguard trunk roads under the Restriction of 
Ribbon Development Act, 1935, and “ standard widths ”’ 
were adopted for 100 miles. It is stated that a “ recon- 


naissance survey” of trunk roads is being conducted by 


the Minister’s officers in order to determine how far the roads 
can be improved to adequate dimensions along their existing 
alignment and how far new lengths of road are necessary. 
The report also contains particulars concerning negotiations 
entered into by the Minister for the acquisition for trunk 
road improvements, and of schemes submitted by highway 





authorities for the five-years’ programme up to the end of 
March. Road improvements designed to promote road safety 
include the erection of over 2,400 * halt at major road ahead ” 
signs, the banking of some 8,000 bends, the elimination or 
by-passing of twenty-two level crossings, and the construction 
of 1,160 miles of footpath. 


Country Houses and the National Trust. 

Tue debate in the House of Lords on the second reading 
of the National Trust for Places of Historic Interest or Natura] 
Beauty Bill was adjourned last Tuesday on the motion of the 
Lord Chancellor after a number of important observations 
had been made in regard to its comprehensive nature. The 
principal contents of the measure have already been indicated 
in these pages and the criticism to which it was subjected will 
be sufficiently appreciated without further description. 
Lorp OnsLow, Chairman of Committees, recognised that the 
ancient homes of England were worthy of preservation and 
that if some assistance such as the Bill offered were not 
provided they would gradually disappear. But he urged that 
the means by which it was sought to achieve this end must be 
carefully considered and expressed doubts whether the Bill 
ought to be allowed to proceed as a private Bill, because 
it altered the general law in regard to the Acts relating to 
settled lands. He therefore suggested that the Bill should 
be treated as an opposed Bill and sent to a Select Committee 
for examination, and stated that he proposed to write to the 
Chairman of the Committee, drawing his attention to certain 
points in the Bill and inviting the consideration of them by 
the Committee and a report from the Committee to the 
House. Lorp ZETLAND, Secretary of State for India, speaking 
as chairman of the National Trust, did not dissent from this 
suggestion and agreed that the measure would have an effect 
on a restricted class of property which would alter the Acts 
which had been referred to. Lorp Maucuam, L.C., adverted 
to the very wide character of the Bill. There was, he said, 
hardly a property owner in the country in possession or 
reversion who knew that his interests might be affected by the 
Bill, and those owners had not had sufficient opportunity 
to know that their interests were going to be affected and to 
take steps in the matter. Before the second reading those 
people should have an opportunity of considering the 
provisions. The proper thing would be to adjourn the debate. 
Then if the House thought it right to proceed with the Bill 
as a private Bill he should not oppose that course. It could, 
if desired, be proposed afterwards that the Bill should go 
forward as a public Bill. 


The Access to Mountains Bill. 

A NUMBER of new draft clauses and amendments have been 
incorporated in the draft to the Access to Mountains Bill 
with the object of securing an agreed measure, and these will 
be duly moved when the Bill is discussed by a Standing 
Committee of the House of Commons. Since the Bill proposes 
to extend public rights at the expense of the proprietary rights 
of individual landowners, some indication of the character 
of the proposed modifications, designed as they are to render 
the measure more generally acceptable, may be given in these 
pages. Actions which would be offences under the proposed 
statute include the lighting of a fire or the committing of any 
act which is likely to cause a fire. A maximum penalty of £5 
is prescribed for a first offence under this provision and £10 
for any subsequent offence. Other offences are punishable 
by a fine of £2, and 10s. for each day of their continuance. 
Where the offence involves or causes injury, removal or 
destruction of any property or thing, whether animate or 
inanimate, the offender is also to be rendered liable to pay 
damages or compensation in addition. The saving of rights 
for such purposes as cultivation, building or other develop- 
ment, for such pursuits as hunting, shooting, fishing, coursing 
and falconry, for mining and quarrying, for laying of pipes 
or wires, the construction of roads, footpaths, railways, 
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tramways or other means of transport or communication, 
for the taking of peat or turf, the cutting of bracken and the 
burning of heather or gorse, or for any other lawful purpose, 
is dealt with by a further new clause. Other new clauses 
which should be mentioned deal with classes of land to be 
exempted from the provisions of the Act, and with the 
payment of or contribution towards certain expenses incurred 
in connection with the opening up of the land by local 
authorities, upon which it is proposed to confer certain 
powers in this respect. Finally, as indicative of the general 
scheme of the measure, attention may be drawn to an 
amendment to cl. 1, which provides that no owner, occupier, 
or person interested in land to which the proposed Act is to 
apply shall be entitled to exclude any person from being on 
the land on any day between one hour before sunrise or one 
hour after sunset for the purpose of air or pedestrian exercise, 
subject to certain conditions and to any Act, statutory scheme, 
order, bye-law or regulation affecting the land. 


Building Bye-Laws. 

A FURTHER Circular (No. 1778) has been sent from the 
Ministry of Health to borough, urban district and rural 
district councils on the subject of building bye-laws. These 
local authorities are reminded that building bye-laws made 
before the Public Health Act, 1936, came into operation 
(Ist October, 1937), will cease to have effect on 31st July, 
1939. The period available for the making of new bye-laws 
is now short, and it is pointed out, not for the first time, that 
a situation of great embarrassment will arise if in any area 
new bye-laws are not in force at the time when the existing 
bye-laws lapse. Councils which have not forwarded their 
proposals are accordingly urged to do so at the earliest possible 
date. The circular states that, owing to the shortness of the 
time available, the Minister of Health cannot now undertake 
to examine any proposals for new bye-laws which involve 
modification of the model series unless these suggestions are 
of a minor character and are fully justified by local 
circumstances. . 


Recent Decisions. 

In Radcliffe v. Ribble Motor Services, Ltd. (The Times; 
24th February), the House of Lords reversed a decision of the 
Court of Appeal (GREER and Scort, L.JJ., and Luxmoorg, J.) 
and restored that of Hawke, J., who held that the doctrine 
of common employment did not apply to a widow’s claim in 
respect of the death of her husband who was crushed between 
the motor-coach which he was driving and a motor-coach 
driven by another man in the same employment. At the 
time of the accident both drivers were returning with empty 
vehicles to the garage after having discharged passengers 
in accordance with contracts for hire. The coaches were two 
of a series of five which had been hired on substantially 
similar terms as to route and destination. 


In Government of the Republic of Spain v. SS. Arantzazu 
Mendi and Others (The Times, 24th February), the House of 
Lords gave reasons last Thursday week for dismissing the 
appeal from the decision of the Court of Appeal (82 Sou. J. 
908) upholding an order of BuckniLt, J., that a writ issued 
by the Republican Government of Spain for the possession 
of a Spanish vessel be set aside. 

In Naismith v. London Film Productions, Ltd. (p. 175 
of this issue), the Court of Appeal (Sir Witrrip GREENE, 
M.R., and MacKinnon and Gopparp, L.JJ.) granted a new 
trial of an action heard before Lorp Hewart, C.J., and a 
Special Jury, in which the plaintiff claimed, unsuccessfully, 
damages for personal injuries alleged to have been caused 
by the defendants, their servants or agents while she was 
taking part in the making of a film. The Master of the Rolls 
stated that the Lord Chief Justice in summing up had said 
that the obligation on the defendants was that which was due 
to an invitee on the principle laid down in Indermaur v. 





Dames, L.R. 2 C.P. 311. In fact, the standard of duty was 
a different one, the duty being that of an employer to an 
employee with reference to the place in which the latter was 
working and to the materials which the employee had to use 
in connection with the work. 

In Marrison vy. Bell (p. 176 of this issue), the Court 
of Appeal (Scorr, Frntay and pu Parca, L.JJ.) held 
that the plaintiff, who was employed as a salesman at 
£3 10s. a week on a weekly engagement, was entitled to 
arrears of wages at that rate during a period of illness, not- 
withstanding that during his absence he had drawn 18s. a 
week National Health Insurance benefit. The Court 
intimated that there was not to be found in the National 
Health Insurance Act, 1936, any such ground as existed in 
the Workmen’s Compensation Acts for supposing that the 
legislature which conferred the benefits intended to take 
away from the workman such rights to wages as he might 
have. Under a contract of service wages continue during 
incapacity from sickness until the contract is determined 
by proper notice: see Cuckson v. Stonor, 1 El. & El. 248 ; 
Warren v. Whittingham, 18 T.L.R. 508 ; and Storey v. Fulham 
Steel Works, 24 T.L.R. 89. 

In Jenkins v. Shelley and Another (The Times, 1st March), 
Hattett, J., negatived the plaintiff's claim for damages for 
alleged false imprisonment from Captain RicHarp SHELLEY, 
commanding H.M.S. ‘“ Curacoa,” and the Eart or Cork 
AND ORRERY, Commander-in-Chief at Portsmouth. The 
plaintiff, an engine-room artificer, fourth class, with rating as 
a chief petty officer in the Royal Navy, had been sentenced 
to forty-two days’ detention on the ground that he had been 
guilty of highly insubordinate conduct in disobeying the lawful 
command of his superior officer, and the learned judge held 
that the plaintiff was not sentenced without jurisdiction. 


In Borders v. Trotter, Leaf and Pitcairn (The Times, 
2nd March), which was heard before Greaves-Lorp, J., and 
a special jury, the plaintiff was awarded £150 damages in 
respect of a libel contained in a letter written by the 
defendants, a firm of solicitors, to the Bradford Third 
Equitable Benefit Building Society. The plaintiff alleged 
that a mortgage deed relating to a house was signed only 
on condition that it should be retained by the defendants 
(the builders’ solicitors) until certain repairs had been effected, 
that the deed had not been so retained, and that after payments 
had been demanded a clerk of the defendants wrote to the 
society a letter containing a passage which megnt that he 
was an unreliable person in the habit of evading his 
obligations. 

In Clay v. London County Council (The Times, 2nd March), 
Simonps, J., held that, under an amending scheme, applying 
the London County 1929 Scheme relating to superannuation 
did not entitle a former officer transferred from a board of 
guardians to the service of the London County Council on 
the coming into operation of the Local Government Act, 
1929, to claim the increase of one-half per cent. for each year of 
contribution provided under cl. 15 (c) of the 1929 Scheme in 
respect of those who were in the service on 28th July, 1925. 
‘Service’ meant service with the defendant council and did 
not include service with another authority. 

In Hall Brothers Steamship Co. Ltd. v. Young (p. 175 of 
this issue) the Court of Appeal (Sir Witrrip GREENE, 
M.R., and MacKinnon and Fintay, L.JJ.) upheld a decision 
of Gopparp, J., to the effect that’a sum paid by the plaintiffs, 
the appellants, in settlement of an action in France arising 
out of a collision between their vessel and a pilot boat, had 
not been paid “ by way of damages” within the meaning 
of the collision clause of a marine insurance policy, which 
contemplated some tortious act on the part of the ship. 
The ship was not to blame, but under French law the pilotage 
administration could recover in the absence of gross negligence 
on the part of the pilot boat. 
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Electrical and other Installations 
and the Hire-Purchase Act, 1938. 


THE special provisions of the Hire-Purchase Act, 1938, as to 
installation charges deserve the closest attention of those who 
have to advise and draft agreements for electricity, water 
and gas companies, local authorities and other persons or 
bodies who let out on hire goods which have to be fixed or 
installed. 

The relevant sections are ss. 19 and 20 (2). The first 
observation that must be made with regard to s. 19 is that 
it only applies (a) where the owner is required under a hire- 
purchase agreement made after Ist January, 1939, to carry 
out any installation ; and (6) where the note or memorandum 
of the agreement specifies as part of the hire-purchase price 
the amount to be paid in respect of the installation. It 
would seem to follow that even if the agreement requires 
the owner to carry out an installation, the section does not 
apply if the note or memorandum does not specify as part of 
the hire-purchase price the amount to be paid in respect 
of the installation. Of course, where the memorandum 
specifies an installation charge as part of the hire-purchase 
price, the owner will be impliedly required to carry out the 
installation. 

The section provides that in cases to which it applies, 
“the references in section four of this Act to one-half of the 
hire-purchase price and in sections eleven, twelve and fifteen 
of this Act to one-third of the hire-purchase price shall be 
construed as references to the aggregate of the said amount 
and either one-half of the remainder of the hire-purchase 
price or one-third of the remainder of the hire-purchase 
price as the case may be.” 

The reference to one-half of the hire-purchase price in 
s. 4 is to the maximum total sum, including sums already 
paid and due, which is payable on termination of the agree- 
ment by the hirer, excluding any damages payable by the 
hirer for failure to take reasonable care of the goods. It 
should be carefully observed that s. 4 applies only in.the 
case of agreements made after Ist January, 1939. 

The references to one-third of the hire-purchase price 
in ss. 11, 12, and 15 of the Act relate to the new rule that 
when one-third of the hire-purchase price has been paid or 
tendered the owner cannot henceforth obtain possession of 
the goods otherwise than by action, the consequences if he 
does recover possession of any of the goods in contravention 
of this rule, the court’s powers in such actions, and the 
application of this rule to the case where a further hire- 
purchase agreement is made comprising goods in a previous 
agreement after one-third of the hire-purchase price of the 
goods under the previous agreement has been paid. The 
rule in this last case applies immediately on the making of the 
further agreement, and from that date none of the goods 
in the further agreement can be recovered except by action. 
It is important to bear in mind that all agreements, whether 
made before or after Ist January, 1939, are affected by 
ss. 11, 12 and 15 of the Act, subject to the qualification 
in s. 20 (2), and this is to be contrasted with s. 4 which applies 
only to agreements made after Ist January, 1939. 

The result is that if the hire-purchase price is £20, including 
an installation charge of £1, as shown in the memorandum, 
in all agreements made after Ist January, 1939, the highest 
aggregate amount payable by the hirer on termination either 
under s. 4 or under the agreement by return of the goods, 
including amounts paid and due, will be £1 added to £9 10s., 
ie., £10 10s. (i.e., the installation charge added to one-half 
of the remainder of the hire-purchase price). If s. 19 had 
not been inserted the minimum amount payable on termination 
as above would have been £10 only. 

With regard to the calculation of one-third of the hire- 
purchase price in ss. 11, 12 and 15 of the Act, this will have 
to be done at once, as these sections apply to all agreements, 





whether made before or after Ist January, 1939, and the 
suppliers of installations may find themselves seriously 
penalised under s. 11 (2) if they recover possession in con- 
travention of s. 11 owing to some mistake, however slight, 
in calculating the one-third portion of the hire-purchase 
price. Here again the rule is quite simple. If the hire- 
purchase price is £22, of which £1 is stated in the memorandum 
to be the charge for installation, and if £8 (one-third of £21 
plus the installation charge) has been paid or tendered by 
or on behalf of the hirer or any guarantor, then the article 
or articles hired can only be recovered by action. If it had 
not been for s. 19 the amount would have been £7 6s. 8d. 
and not £8. 

Obviously it is to the advantage of the supplier in the 
events above described to have inserted an installation charge 
in his agreements. In the case, however, of agreements made 
before Ist January, 1939, this advantage is only available to 
owners who comply with the formality in s. 20 (2). This 
consists in serving upon the hirer a notice specifying a sum 
not exceeding the expense actually incurred by the owner in 
respect of the installation. The advantages of s. 19 in con- 
nection with the recovery of goods otherwise than by action 
are then not available until after the expiration of twenty- 
eight days from the service of the notice. 

It is obvious in such a case that there is no need for an 
installation charge to be mentioned in any memorandum of 
agreement, as ss. 2 and 3, dealing with such memoranda, are 
not retrospective (s. 20 (3)), and only apply to agreements 
made after Ist January, 1939. With regard to agreements 
made before that date, the advantage of s. 19 in connection 
with the recovery of goods otherwise than by action are 
available only where the owner has, “as part of the con- 
sideration for the hire-purchase price” carried out an 
installation. These words seem to include every case in which 
an installation is carried out, whether a separate installation 
charge is allotted or not, unless the installation was expressly 
stated to be “free.” In that case it obviously could not 
have been carried out as part of the consideration for the 
hire-purchase price. Consequently, wherever an installation 
was provided gratuitously, the advantage of s. 19 (1) will 
not be available to owners of goods comprised in hire-purchase 
agreements made before Ist January, 1939. 

The definition of “ installation’ in s. 19 (2) gives rise to 
some interesting points. It is defined as meaning “ (a) the 
installing of any electric line as defined by the Electric Lighting 
Act, 1882, or any gas or water pipe ; (6) the fixing of goods to 
which the agreement relates to the premises where they 
are to be used, and the alteration of premises to enable any 
such goods to be used thereon ; and (c) where it is reasonably 
necessary that any such goods should be constructed or 
erected on the premises where they are to be used, any work 
carried out for the purpose of such construction or erection.” 

Questions have sometimes been raised in the past as to 
whether the right to remove electric lines and installations 
is personal and enforceable only against the owner-occupier 
of a house who first has electricity installed, or whether 
it can be enforced also against subsequent purchasers of the 
house where charges are still outstanding (see 81 Sox. J. 
952). The right of removal is contained in s. 16 of the Electiic 
Lighting Act, 1909, which provides: ‘ All electric lines, 
fittings, apparatus and appliances let by any undertakers 
on hire or belonging to any undertakers, but being in or upon 
premises of which the undertakers are not in possession, 
shall, whether they be or be not fixed or fastened to any 
part of any premises in or upon which they may be situate. 
or to the soil under any such premises, at all times continue 
to be the property of, and be removable by, the undertakers, 
and ss. 24 and 25 of the Electric Lighting Act, 1882, shall 
extend and apply to all such electric lines, fittings, apparatus 
and appliances Section 24 of the 1882 Act gives the 
undertakers’ officer power of entry on to premises where 





- 








March 4, 1939 THE SOLICITORS’ JOURNAL. vii 

















LEGAL & GENERAL 


ASSURANCE SOCIETY LTD. 


ESTABLISHED 1836 





THE OFFICE 
FOR LAWYERS 


Head Office: 10 FLEET STREET, LONDON, E.C.4 


NEAR TEMPLE BAR 


City Office : - 69 KING WILLIAM STREET, E.C.4 
West End Office - 25/27 CHARLES STREET, HAYMARKET, S.W.1 























Please mention ‘‘ Tue Soxicrtors’ JounnaL ’’ when replying to Advertisements. 
plymg 








viii THE SOLICITORS’ JOURNAL. March 4, 1939 



































fre 

pr 

in 

M 

no 

re! 

eg 

an 

of 

pu 

co 

SS. 

ESTABLISHED 1844 , 

* | th 

en 

ALL CLASSES OF LIFE ASSURANCE TRANSACTED wi 

fri 

DIRECTORS he 

Chairman: The Rt. Hon. Sir Dennis Herbert, K.B.E., M.P. 7] 

Deputy Chairman: Sir Bernard Bircham, G.C.V.O. Ww! 

Sir Geoffrey Ellis, Bt., M.P The Rt. Hon. Lord Kona. F i. » hi 

~ a per si E The Rt. Hon. Charles A. McCurdy, K.C. pr 

Sag i NCR Rcadetia Allan E. Messer, Esq., C.B.E an 
Owen J. Humbert, Esq W. P. Phelps, Esq ¢ 

A. H. James, Esq Sir Reginald Poole, K.C.V.O ot 

Manager and Secretary : A. C. Thorne, Esq., F.I.A. re 

Actuary : F. A. P. Lewty, Esq., FILA. 

Assistant Manager : R. J. Kirton, Esq., M.A., F.I.A. Ac 

or 

FUNDS - - - £29,000,000 iL 

(fi 

20, LINCOLN’S INN FIELDS, LONDON, W.C.2 ay 

Ca 

pa 

sp 

a eee asic ani 4 —_— Ss ‘ Se 


LAW REVERSIONARY ae 
INTEREST SOCIETY, LTD. : 


th 
- ° ~ ov 
(Established 1853.) 

Chairman: THE RT. HON. SIR DENNIS HERBERT, P.C., K.B.E., M-P. wi 
Deputy Chairman: SIR BERNARD BIRCHAM, G.C.V.O. el 

it 
de 
th 
in 


Reversions and Life Interests : 


Purchased or Advances made thereon. 














Advances made upon Reversions in consideration of deferred charges. 








For full information and Forms of Proposal, apply to the Secretary, at the Society's Offices : of 


No. 20, LINCOLN’S INN FIELDS, W.C.2. w 























, 


Please mention ‘‘ Tue Souicrtors’ JournaL ’’ when replying to Advertisements. 














March 4, 1939 


THE SOLICITORS’ JOURNAL. 


[Vol]. 83] 165 








electricity is installed for inspection or removal of lines or 
apparatus. Section 25 immunizes electric lines and apparatus 
from distress, the landlord’s remedy for rent, execution or 
proceedings in bankruptcy. In any case since the decisions 
in Re Samuel Allen and Sons Ltd. [1907] 1 Ch. 575, and In re 
Morrison, Jones and Taylor Ltd. [1914] 1 Ch. 50, there can be 
no doubt that if the electrical lines and apparatus are to 
remain the undertakers’ property until paid for they have an 
equitable interest in the land to remove the lines and apparatus 
and that equitable interest will be effective against the owner 
of any other equitable interest in the land and against a 
purchaser of the legal estate who has notice. The same 
considerations apply to gas pipes, meters and fittings (see 
ss. 18 and 22 of the Gasworks Clauses Act, 1871), except that 
s. 21 (4) of the Gas Undertakings Act, 1934, expressly extends 
the power of entry and removal to a case where a person 
entering into occupation of any premises previously supplied 
with gas by any undertakers does not take a supply of gas 
from the undertakers or does not hire apparatus. 

The question now arises as to whether this right of removal 
has been limited by s. 11 of the Hire-Purchase Act, 1938, 
which provides that where goods have been let under a 
hire-purchase agreement and one-third of the hire-purchase 
price has been paid or tendered, the owner shall not enforce 
any right to recover possession of the goods from the hirer 
otherwise than by action. It is quite clear that s. 11 is 
repugnant to any full powers of removal conferred by earlier 
Acts, and, therefore, would seem impliedly to repeal all 
previous general statutory powers of removal (The Danube II 
[1920] P. 104), particularly as s. 11 is framed negatively 
(Read v. Storey, 30 L.J.M.C. 110). It appears to restrict the 
application of the previous Acts giving rights of removal to 
cases where one-third of the hire-purchase price has not been 
paid or tendered (Jenkins v. Jones (1882), 9 Q.B.D. 128). 

The answer to this might appear to be the maxim “ generalia 
specialibus non derogant,” which was expressed by Lord 
Selborne, as follows: ‘‘ Where there are general words 
in a later Act capable of reasonable and sensible application 
without extending them to subjects specially dealt ‘with by 
earlier legislation, you are not to hold that earlier legislation 
indirectly repealed, altered or derogated from merely by force 
of such general words, without any indication of a particular 
intention to do so (Seward v. The Vera Cruz, 10 A.C. 59, 68). 

This solution of this problem is that the definition of installa- 
tion in s. 19 (2) of the Hire-Purchase Act, 1938, includes the 
installing of electric lines, gas and water pipes, supra, and 
the fact that ss. 19 (1) and 20 (2) give advantages to the 
owners of installations in regard to powers of recovery under 
s. 11. This manifestly shows that the Legislature’s attention 
was turned to all the earlier Acts relating to gas, water and 
electricity in framing the Hire-Purchase Act, 1938, and that 
it intended that the maxim “ generalia specialibus non 
derogant’’ should not apply. It seems reasonably clear, 
therefore, that the earlier general rights of removal are 
impliedly repealed, and that qualified rights under s. 11 of 
the Hire-Purchase Act, 1938, are substituted. 








Costs. 
TRUSTEES’ COSTS (continued). 


We observed in our last article on this subject that the 
Trustee Act, 1925, s. 23 (1), very clearly established the 
principle that a trustee, whether he is a layman or a member 
of a professional body, is no longer required to do any of the 
work of the trust himself, but may employ others to do such 
work and may charge the cost thereof against the estate. 

So far as a solicitor is concerned, however, if he does in 
fact perform the work himself it is clear that in the absence 
of specific directions in the will or instrument creating the 
trust he must render his services in a voluntary capacity 





and he may not, either directly or indirectly, derive any 
profit from the trust. 

We say in the absence of specific directions to the contrary. 
It may be that the will or other instrument authorises the 
solicitor to charge for his services, and in such a case it becomes 
a matter of importance to see precisely what remuneration 
the provision covers. The matter is a moderately simple one 
and merely involves a clear distinction being made between 
what may be termed professional and non-professional 
services. That is to say, the line of demarcation is moderately 
simple to define, but the segregation of the various acts done 
by the trustee into the proper class is not always so easy. 

Let us consider in the first place the wording of the 
remuneration clause itself. If the remuneration to which 
the solicitor is entitled is clearly defined as professional 
remuneration or remuneration for professional services, 
then, quite clearly, this will not be sufficiently wide to cover 
any non-professional work, and the services of the solicitor 
will have to be carefully scrutinised in order that the work 
performed by him may be allocated under its proper heading, 
see In re Chapple, 27 C.D. 584. 

On the other hand, the use of the word “ professional,” 
does not of itself limit the remuneration which the solicitor 
may receive in respect of work performed by him. Thus, 
in the case of In re Ames; Ames v. Taylor (1883), Ch. D. 72, 
the will authorised the solicitor to charge for his services 
in the following words: “ to transact any business occasioned 
by the trusts, powers, or provisions of this my will or otherwise 
connected with the getting in or management of my estate 
or effects, whether such business be usually within the business 
of a solicitor or not, and that he shall be allowed to make 
the usual professional or other proper or reasonable charges 
for all business done or time expended in relation thereto, 
notwithstanding his being a trustee or executor, or any maxim 
to the contrary.” The expression “ usual professional or 
other proper or reasonable charges ”’ used in the clause was 
held to be sufficient to entitle the solicitor to charge for the 
time expended by him in relation to the trust, notwith- 
standing that some of the work done by him was not of a 
professional nature. 

It is unnecessary for us to enumerate in greater detail the 
numerous cases dealing with this problem, for there are 
many, but they all emphasise the fact that if the solicitor- 
trustee’s remuneration is expressed to be limited to professional 
charges, then he cannot seek to recompense himself out of the 
estate for the time that he spends on the work of the trust in 
a non-professional capacity. We shall, however, revert to 
this aspect of the matter later. 

There is another important point to which attention may 
conveniently be directed here, and that is in relation to the 
nature of the provision granting the solicitor power to charge 
for his services. This point was discussed in the case of 
In re Pooley (1888), 40 Ch. D. 1, and it was there held that the 
right to charge for the services, whether of a professional 
nature or otherwise, was an interest derived from the will, 
that is to say, a beneficial interest thereunder, and that it 
must be treated in the same way as any other beneficial 
interest derived from the will. In that case the point was 
of considerable importance for the solicitor, who was not 
otherwise interested in the will, signed it as one of the 
attesting witnesses. The result was that he was not entitled 
to take advantage of the remuneration clause. The moral 
to be derived from this case is obvious. 

As we have hinted before, the difficulty in these cases is 
not so much to define the class of remuneration to which the 
solicitor may be entitled as to allocate the work done by the 
solicitor to its proper class. It is quite clear that if the 
solicitor-trustee lets part of the trust property on lease, 
and prepares the lease, then he is entitled to charge for his 
services, whether the remuneration provision in the will or 
jnstrument relates to professional services or not. On the 
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other hand, if the remuneration clause limits the solicitor’s 
charges to those applicable to professional services, then the 
question does arise in an acute form in relation to such services 
as the payment of insurance premiums and attendances at the 
bank in relation to the transfer of shares or the filling in of 
dividend mandates, ete. 

In the case of Harbin v. Darby (1860), 28 Beay. 325, it was 
held that although the solicitor was authorised to charge for 
professional work he was not entitled to charge for work 
which an executor might have done without the intervention 
of a solicitor. In short, the work was to be separated into 
that which could have been done by the executor on his own, 
and that in respect of which a solicitor would have to be 
employed. An example of the former is the paying of the 
insurance premiums, whilst the drawing of a lease is an 
example of the latter. 

It is possible, however, to develop an attractive argument 
against the principle laid down in the last-mentioned case. 
We have seen that since the passing of the Trustee Act, 1925, 
a trustee is entitled to employ an agent to perform the work 
of the trust, whether he is capable of performing that work 
himself or not, and it would seem, therefore, that in the 
result it might very well be that the need to distinguish 
hetween professional and non-professional work by a solicitor- 
trustee, even where the remuneration clause limits the charge 
which the solicitor may make to professional charges, has 
disappeared, for it could be argued that since he is entitled 
to pass the whole of the work of the trust on to a brother 
solicitor to do. and may debit the trust accounts with that 
solicitor’s fees, then it follows, inferentially, that if, instead 
of passing the work on to another solicitor, he does it himself, 
the work which he has performed is of a professional nature, 
for the simple reason that it would have been so regarded by 
another solicitor. If this argument be sound, then it follows 
that the solicitor-trustee could charge for the whole of his 
services, both professional and non-professional, even where 
the remuneration clause in the instrument limits the 
authority of a solicitor-trustee to charge only in respect of 
his professional services. 

This argument is, as we said before, an attractive one, and 


one awaits a judicial opinion on the point with considerable 
interest. 








Company Law and Practice. 
3EFORE proceeding to examine some further points connected 
with this subject, I think that it would be 
convenient if I briefly recapitulated the 
a Member ofa conclusions which I reached in my first 
Company ? —II. article on the subject. I said then TF should 

comment on, criticise and modify those 
conclusions. They can be summarised thus : 
1. A firm cannot be a member of a company. 
2. Ifa firm name is entered in the register of members of 
a company, then 

(a) the company 
penalties : 

(b) the partners in the firm at the date of the entry 
become joint shareholders and so continue, notwithstanding 
that they may retire from the firm ; and 

(c) persons joining the firm as partners at a later date 
do not become shareholders by reason of the entry. 

I must say a little more about the last two propositions, 
since they are stated a little too widely to be universally true. 
The last one is accurate, but it may call up a_ slightly 
inaccurate picture of the position of a new partner. It is 
true that he does not become a member of the company. 
The company is unaffected by and ignorant of his admission 
to partnership in the firm. But it does not follow that he 
has no interest in the shares at all. In all probability the 
entry of the firm name in the register followed a transfer for 


Can a Firm be 


exposes itself and its officers to 





value, and if the purchase price of the shares was provided by 
the firm qua firm then the shares will be partnership property. 
The legal right to the shares will be vested in the persons 
who were partners at the date of the transfer (or in the 
survivors or survivor or the personal representatives of the 
last survivor), but these persons will be trustees of the shares 
for the partnership. A new partner will, therefore, have a 
beneficial interest in the shares in the same way as he acquires 
a proportionate interest in all the other assets of the partner- 
ship on becoming a partner. This only affects the relationship 
of the new partner to the former partners ; it does not affect 
the company, company will not recognise any 
equitable interests in its shares. As against the company, 
[ repeat, the new partner has no rights by reason of the 
presence of his firm’s name in the register of the company’s 


since a 


members. 

With regard to the proposition 2 (b) above, there might be 
cases in which it would not apply. The proposition is, of 
course, based on Weikersheim’s Case, 8 Ch. 831, with which 
I dealt last week, and of which I shall have more to say in 
this article. It is, I think, important to remember what 
was the business carried on by the firm whose name was 
registered in that case It was a firm of bankers, and as such 
it would in the ordinary course of business make loans, and, 
again in the ordinary course of business, accept security 
for the repayment of the loans. This was exactly how it 
came to be registered as the holder of shares in the company, 
the shares being transferred to it as security for a loan. 
The whole transaction was, it will be remembered, carried 
through by one partner only, and it was held that the effect 
of the transaction was to make all the partners members 
of the company. The reason for this was the well-established 
principle of partnership law that one partner is the agent 
of all the other partners when, on behalf of his firm, he does 
business which lies within the scope of the partnership 
business. The transfer to the firm of the shares by way of 
security lay within the scope of the business of bankers 
carried on by the firm. But many thousands of partnerships 
must exist of which it could not be truly said that the buying 
or accepting of shares in companies was a part of its business. 
If such a partnership were registered by its firm name in the 
register of members of a company it would be very difficult 
to argue that partners who were ignorant of the transaction 
had thereby become members of the company. Being 
ignorant, they could not have agreed to become members 
as required by s. 25 (2) of the Companies Act, 1929, and the 
business, not being within the scope of the partnership business, 
their partner could not have been in a position to agree for 
them as in Weikersheim’s Case, supra. Who, then, would 
have been made members by the entry in the register? Not 
all the partners, for the reasons I have just given; not the 
firm itself, for the reasons given at the beginning of my previous 
article. The partners who knew of the transaction, or the 
partners who actually carried it through? The difficulties 
which attend either of these solutions are so numerous that 
I cannot believe that either is correct. Yet the company 
has a name on its register and has issued share certificates 
in that name. Assuming it to have that knowledge of the 
law which is imputed to all persons, it will not regard the firm 
as a member, but it will not be able to tell which of the 
partners in the firm are members unless it first makes inquiries 
as to the nature of the partnership business and the circum- 
stances in which the partnership came to be registered as 
holder of the shares. The true view may be that if a company 
is SO unwise as to enter a firm name in its register, it must 
take the consequences itself, including any possible loss. I 
suggest further that directors of a company, who pass a 
transfer to a firm and allow a firm to be registered as a member, 
may be personally liable for any loss occasioned by their sodoing. 

Let us now turn to another aspect of this matter. If a 


company insists on entering firm names in its register of 


members, it is of the greatest importance that the articles 
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should contain special provisions about the giving of notices 
of meetings and so forth. In practice, no doubt the company 
looks on the firm as a member, and in most cases this practice 
will not diverge very seriously from the correct view so long 
as the constitution of the firm remains the same. So soon, 
however, as the partners die or retire, or their places are 
filled by other persons, a discrepancy appears. After all 
the original partners have died or retired, this discrepancy 
is complete, for then the membership conferred by the entry 
in the register, willin most cases, have passed to the executors 
or administrators of the last survivor of the original partners, 
whereas in practice the company will probably be treating 
as members a completely different set of people, i.e., the new 
partners. The notices to which members are entitled will 
in the absence of special provisions be sent to the wrong 
persons, with the result that proper notice of meetings will 
not have been given and the meetings will have been a nullity. 
This situation may, to a certain extent, be remedied if the 
articles of the company provide that, in cases where persons 
are registered as members by a firm name, it shall be sufficient 
to send and address all notices to the firm itself at the address 
to be found opposite the entry of the firm’s name in the register. 
This would not, however, necessarily cure all the evils, for 
the sending of such a notice to the firm might not improbably 
encourage the existing partners (not themselves members) 
to attend meetings of the company and record votes to which 
they were not entitled. How, then, could the company 
say that a certain resolution had been passed by the necessary 
majority of members? The answer to this question would 
probably be that the company could not possibly discover 
the true position, and the consequences of not knowing whether 
resolutions supposed to have been passed over a long period 
were valid or not would be highly embarrassing, if not worse. 
There is a further point which companies should consider 
before embarking on the unwise practice of accepting firm names 
for entry in its register of members. It should be a strong 
deterrent. It is that if the affairs of the company were 
ever to come before the court in the course of winding up 
or any other proceedings, the disputed points could not be 
satisfactorily disposed of by any court except the highest. 
By this, I do not mean to say that the complexity or 
importance of the problems involved is such as to make a 
decision of the House of Lords desirable, but that, in the state 
of the authorities, no other court is entirely free to examine 
and pronounce on those problems. Weikersheim’s Case, 
supra, was a decision of the Lords Justices. It was decided 
in that case that the entry of a firm name in the register of 
members of a company sufficed to make the existing partners 
in that firm individually members of that company. That 
decision has, so far as I can discover, never been challenged 
or adversely commented upon since it was given in 1873— 
sixty-six years ago. It is binding on the High Court and on 
the Court of Appeal. Nevertheless, it is respectfully sub- 
mitted that if the circumstances of that case were to be 
repeated and to come before the court to-day for the first 
time, it is by no means certain that the result would be the 
same. The decision necessarily operated as an interpretation 
of s. 23 of the Companies Act, 1862, a section which is sub- 
stantially the same as, and for our present purpose indis- 
tinguishable from, s. 25 (2) of the Companies Act, 1929. 
The interpretation is none the less a strained one. Both the 
sections require a person’s name to be entered in the company’s 
register before that person can become a member of the 
company. It was in effect held that the sections do not require 
quite as much as they seem to; that it is not essential that 
the name of the member should appear in the register so long 
as a sufficient description of him is to be found there. For 
if a firm name is acceptable as a sufficient description of joint 
holders of shares, there seems to be no reason why a single 
holder should not also be capable of being validly registered 
by some sufficient description other than his actual name. 
It is submitted that the decision in Weikersheim’s Case, supra, 





cannot be otherwise interpreted, and yet it is certainly 
surprising to find that there is the authority of the Court of 
Appeal for a proposition which, at first sight at any rate, 
seems to run counter to the clear words of the sections of the 
statutes. In the circumstances, it seems safe to say this 
much: that the logical working out of the decision leads to 
results which justify a doubt as to its correctness despite its 
high authority and the length of time for which it has 
apparently stood unchallenged. That doubt can only be 
resolved by the House of Lords. Were the question to be 
litigated, many interesting arguments would no doubt be 
heard and a final decision on a matter of some practical 
importance would be obtained; but it must be remembered 
that, whatever the result, the question would still only be one 
as to the effects of attempting to do something which cannot 
in any event be legally done. No tribunal could, I am 
persuaded, be induced to say that, as the law now stands, 
a firm can be a member of a company. A company can, 
by steadfastly refusing to enter firm names in its register, 
avoid having to argue about the consequences of trying to 
do the impossible, namely, make a firm a member; and 
it would be well advised to do so. 








A Conveyancer’s Diary. 


[CoNTRIBUTED. | 


Primé facie a legacy which is not expressly given at any other 
time is payable at the end of a year from 


Income of the testator’s death, and bears interest 
Infants’ from that date. By statute (s. 175 of the 
Legacies. Law of Property Act, 1925), however, 


certain testamentary gifts carry income 
from the death of the testator, unless such income is other- 
wise disposed of. The section, however, only applies to wills 
coming into operation after 1925. The classes of gift thus 
affected are (a) contingent or future specific devises or bequests 
of property real or personal, (b) contingent residuary devises, 
(c) specific or residuary devises to trustees on trust for persons 
whose interests are contingent or executory. 

The enactment does not touch ordinary pecuniary legacies, 
that is legacies of £x raisable out of residue or of some fund, 
whether they be vested or contingent; Re Raine [1929] 
1 Ch. 716. If they are vested, interest normally runs, of 
course, from the conclusion of the executor’s year; if they 
are contingent, the general rule is that they do not carry 
interest until they are payable. Thus in Lord v. Lord (1867), 
2 Ch. App. 782, where certain legacies were given in exercise 
of a general testamentary power of appointment, but were 
not to vest until the conclusion of certain litigation, interest 
was only payable from the conclusion of such litigation, 
a period of more than eighteen years from the death. But 
this rule admits of two exceptions, referred to by Warrington, 
J., in Re Churchill [1909] 2 Ch. 431, that is to say, (1) where 
an infant is given a legacy by a person who stands in loco 
parentis to him, the legacy carries interest from the testator’s 
death, even although it is not payable till the infant attains 
his majority ; (2) interest is similarly payable on a legacy, 
contingent or not, if the testator has shown an intention that 
the legatee should be maintained out of it. Thus, in Pelt 
v. Fellows, 1 Swans. 561n., legacies were given to certain 
cousins of the testatrix at the age of twenty-one, the trustees 
being given power to use the corpus towards the maintenance 
of the legatees during their minority. It was held that the 
legacies carried intermediate income from the death of the 
testatrix, possibly on the ground that the testatrix was in loco 
parentis to the legatees, but more probably because there was 
an intention implicit in the will to provide the infants with 
maintenance out of the income: see also Leslie v. Leslie, 
Ll. & G.t. Sugden 1, cited in Re Churchill. 

In Re Churchill itself a legacy was given to the testatrix’s 
grand-nephew to vest at the age of twenty-one. The testatrix 
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empowered her trustees to apply the whole or any part of the 
share to which any beneficiary might be contingently entitled 
under the will in or towards the advancement in life or other- 
wise for the benefit of such beneficiary, whether under the 
age of twenty-one years or not. Warrington, J., indicated 
that if this power had been a mere power of advancement, 
l.e., a power to make capital payments, it would have been 
insufficient to give the income to the legatee. But he relied 
on the power to apply the legacy for the legatee’s “ benefit ”’ 
-that is, maintenance as distinguished from advancement, 
and held that the legacy carried interest from the death. 
A rather similar case came before the same learned judge 
in Re West [1913] 2 Ch. 345, which he distinguished from 
Re Churchill. The difference was that in addition to the 
legacy in question the testatrix had made other provision 
in her will for the maintenance of the legatee ; for example, 
the legatee took absolutely a large bank balance. Hence it 
was Impossible to say that the testatrix had shown an intention 
to provide maintenance out of the income of the legacy. 
It also seems that the case could have been decided in the 
same sense on the further ground that the trustees were 
only given a power of advancement out of the corpus of the 
legacy and not a power of maintenance, but the learned judge 
did not expressly say so. 
3ut the exception does not apply where the legacy is 
given to an adult subject to the obligation of maintaining an 
infant or infants during their minority. In Re Crane [1908] 
| Ch. 379, the testator bequeathed a sum of £8,000 to the 
trustees of his late son’s will to be held on the trusts of the 
son’s residuary estate. The son had given his residue on the 
usual trusts for sale and conversion, and to pay the income to 
his wife during widowhood “ but subject to the obligation of 
maintaining and educating thereout such of my children as 
shall for the time being be minors and shall not have been 
married but without liability to account so long as she shall 
maintain and educate them respectively to the satisfaction of 
my trustees.” This gift of £8,000 was conditional upon the 
trustee of the son’s will handing over certain shares, which 
were the only substantial asset in the son’s estate, within three 
months of the testator’s death. 
of this condition precedent, which was duly complied with, 
the legacy of £8,000 was a vested one. The question was 
whether it carried interest from the testator’s death, or only 
from a year later. In support of the contention that interest 
ran from the death, it was argued that the testator knew 
that his children were being maintained out of the shares 
which had to be handed over within three months : if interest 
on the £8,000 only started to run a year from the death, 
there would be a gap during which the source of their main- 
tenance would be dried up. It was suggested that this fact 
enabled the court to find that there was an intention to main- 
tain, and, consequently, a gift of interest from the death. 
In a reserved judgment, Swinfen Eady, J., held that the 
interest only ran from a year from the death: ** The income 
of this legacy is not given to any infants for their maintenance, 
but to an adult person, subject to the obligation on his part 
of maintaining and educating the infants, and I am not aware 
of any case in which, under such circumstances, interest has 
been allowed.’ The learned judge relied on the judgment of 
Plumer, M.R., in Raven v. Waite, 1 Swans. 553, 559, where a 
similar result was arrived at, also on the ground that the 
legatees in all the cases where interest from the death had been 
allowed by reason of an implied provision for maintenance had 
been infants, and that in no reported case had the exception 
ever been extended to a legacy to an adult ** although cases 
innumerable must have occurred of legacies to persons aged 
or decrepit, objects of the testator’s bounty during his life.” 


The distinctions above referred to are rather fine, but 
they are of considerable importance to infant legatees, 
hoth because it is desirable from their point of view that 
they should have as much income as possible, and because 


Subject to the perfofmance ° 





the statutory power of maintenance (Trustee Act, 1925, s. 31) 
only applies to such contingent interests as carry intermediate 
income, or to future or contingent legacies given by parents 
or persons in loco parentis * if and for such period as, under 
the general law, the legacy carries interest for the maintenance 
of the legatee *’: subs. (3). 








Landlord and Tenant Notebook. 


In the course of the hearing of Feret v. Hill (1854), 15 C.B. 
207, Maule, J., put the following to counsel : 


Intending ‘‘ Suppose a man, when proposing to hire a 
Tenant’s house or business, falsely represents that he 
Fraudulent does not intend to melt tallow, or to carry 
Misrepre- on any other noisy or offensive trade ; or a 


sentation. man about to hire a furnished house 

represents that he has no children, and it 
turns out that he has a dozen: although there is nothing 
illegal in melting tallow or having a dozen children, and the 
contract is silent on the subject—you would contend that the 
whole transaction is so tainted by the fraudulent representation 
as to be absolutely void.” 

The facts of the case were that the plaintiff negotiated with 
the defendant for a tenancy of part of a house in London, 
saying that he intended to use the premises for the purposes 
of a perfumer’s business, and giving a satisfactory reference ; 
whereupon the agreement was signed and the plaintiff given 
possession. Shortly afterwards the defendant found that the 
plaintiff was using the premises for the purpose of a brothel, 
and forcibly expelled him ; whereupon the plaintiff sued for 
ejectment. The defence relied on illegality and fraud or 
misrepresentation. With the former plea this article is not 
concerned, but I may mention that it failed because the 
agreement had not contemplated anything illegal to the 
knowledge of both parties: and that nowadays the landlord 
would be able to proceed under the Criminal Law Amendment 
Act, 1912, s. 5 (1). 

The other plea was rejected because, as Jervis, C.J., put it, 
while there was abundant evidence of fraud, the defendant 
had intended to grant a valid lease when the agreement was 
concluded and signed. Maule, J., pointed out that the 
plaintiff's object now was not to enforce the agreement, but to 
obtain possession, to which he was entitled; and observed 
that many inconvenient and mischievous consequences would 
follow if it were open to a party to impeach an agreement 
on the ground of fraudulent misrepresentation as to intended 
uses. An application for a stay of judgment, with a view to 
seeking equitable reliéf, was refused. 

It was, indeed, too late for equity to do anything; but 
when fraudulent misrepresentations result in an agreement for 
a lease which does not repeat them, they none the less afford 
a good answer to a claim for specific performance. In Bonnett 
v. Sadler (1808), 14 Ves. 526, an agreement for a lease was 
made with the plaintiffs, who first described themselves as 
shoemakers and then said that they wanted the premises as a 
residence, and a written agreement was signed which provided 
for a covenant against any offensive trade. They entered 
and proceeded to convert the premises for use as a coach- 
building establishment, this being their real business. 
Claiming specific performance, they pointed out that it was 
not an offensive trade: but, refusing the relief sought, the 
court described them as having been guilty of a studious, 
artful and in equity fraudulent concealment for the very 
purpose of obtaining a lease which they knew the landlord 
would not have granted. In an older case, Willingham v. 
Joyce (1796), 3 Ves. 168, specific performance was refused to 
an intending tenant who had been given possession on the 
strength of a statement (which proved untrue) that he did not 
intend to let lodgings, and of a reference supplied by a former 
landlady who was actuated by a desire to get rid of him. 
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Another way of expressing the position of the plaintiff in 
Feret v. Hill is by saying that he had acquired, albeit by foul 
means, a vested interest, and in the absence of a proviso for 
re-entry applicable to the facts it was impossible to divest 
him of his estate. In this way the position of a tenant who 
owes his rights to fraudulent misrepresentation contrasts with 
that of a landlord who has obtained the acceptance of the 
lease by similar devices. For it now appears to be settled 
(see Angel v. Jay [1911] 1 K.B. 666) that the tenant can in 
such circumstances obtain rescission of the lease, though 
executed ; indeed, in his judgment in Armstrong v. Jackson 
(1917] 2 K.B. 822, McCardie, J., said that it was curious 
that the remedy of setting aside on the ground of innocent 
misrepresentation was limited to cases in which no agreement 
had been executed. It appears equally anomalous that a 
successfully fraudulent landlord can, but a_ successfully 
fraudulent tenant can not, be deprived of his rights. 

It is true that Feret v. Hill has been subjected to a certain 
amount of criticism, and the explanations given by members 


of the same court when trying Canham vy. Berry (1865), 
15 C.B. 597, differ as to the ratio decidendi. The later case 


was an action by the intending purchaser of the residue of the 
lease of a farm, one of the defences being that the assignment 
required the assent of the landlord and that the plaintiff had 
fraudulently represented the person who was to occupy 
the farm to be respectable and eligible, and that the defendant 
had thereby been induced to enter into the agreement. When 
Feret v. Hill was cited, in the course of the argument, Maule, J., 
pointed out that the decision was based on the principle that 
an estate which had, by the execution of the agreement, 
become vested, could not be divested by reason of antecedent 
fraud. But when judgment was delivered, Jervis, C.J., 
distinguished the older case by pointing out that the misrepre- 
sentation then relied on was not material, whereas in the matter 
now before the court the contract was made on the strength 
of the statement: and Maule, J., took the same line in his 
judgment. 

The only other case which is directly in point is Cavaleiro 
v. Puget (1865), 4 F. & F. 537, better known as an illustration 
of the limit of the requirements of the Statute of Frauds. 
The action was brought at common law for damages for breach 


of an agreement to let a furnished seaside house for the 
summer. During the negotiations the defendant told the 


plaintiff that her own lease prohibited the use of the premises 
as a boarding-house, and read him the relevant passage. 
Terms were agreed, and the defendant asked the plaintiff 
to draw up an agreement with a suitable clause obliging him 
not to use the premises as a boarding-house: he sent one 
without such a clause, but she wrote accepting it. A few 
days before the term was to commence, she found that he was 
advertising the premises as a boarding-house, and she then 
repudiated the agreement. In those days juries were not 
asked to answer a series of questions; but Crompton, J.’s, 
summing up suggested that, if wilful, the misrepresentation 
might not be material, and invited them to consider whether 
the defendant would have refused to enter into the contract 
if it had not been made. So, when they found for the plaintiff, 
we can take it that they did so on the ground that the state- 
ment was not material. It is not easy to reconcile their 
finding with their assessment of the damages at one farthing, 
unless they had a low opinion of the plaintiff's capacity as a 
boarding-house keeper, or believed that the head lease would 
have been forfeited. 

I do not think it safe to assume, then, that the law laid 
down in Feret v. Hill, namely, that a lease which a landlord 
has been induced to grant by a fraudulent representation 
cannot be rescinded, is bad law. The question therefore 
arises, has the landlord in such a case any other remedy 
against the tenant ? Can he bring an action for deceit ? 

The difficulty which always faces an aggrieved party in such 
circumstances is that of showing that the misrepresentation 





related to an existing fact, not to a future state of affairs. 
‘It is always necessary to distinguish, when an alleged 
ground of false representation is set up, between a representa- 
tion of an existing fact, which is untrue, and a promise to do 
something in future, and to consider what the bargain is,” 
said Mellish, L.J., in Hx parte Burrell, re Robinson (1876), 
1 Ch. D. 537, C.A. 

But it equally well settled that a statement of intention is 
a statement of the fact of the intention. Thus, in Hdgington 
v. Fitzmaurice (1885), 29 Ch. D. 459, C.A., company directors 
were held liable in deceit for statements in a circular inviting 
subscriptions for debentures, which implied an intention to 
complete alterations to buildings and buy equipment, while, in 
fact, the intention was to satisfy pressing creditors. It was 
in this case that Bowen, L.J., said: ‘* There must be a 
misstatement of an existing fact: but the state of a man’s 
mind is as much a fact as the state of his digestion... A 
misrepresentation as to the state of 2 man’s mind is, therefore, 
a misstatement of fact.” This being so, there seems no 
reason why a cross-action for deceit if it had been brought by 
the landlord defendant in Feret v. Hill, should not have 
succeeded ; and the same applies to the aggrieved landlords 
in Willingham v. Joyce and Bonnett v. Sadler. 

There may, of course, be a practical difficulty ; in the 
above-cited judgment Bowen, L.J., also said: “It is true 
that it is very difficult to prove what the state of a man’s 
mind at a particular time is” ; but in the cases discussed, this 
difficulty would not, | think, have proved insuperable. 








Our County Court Letter. 
THE CONTRACTS OF MINERS. 
In Barsby and Others v. Brodsworth Main Colliery Co. Ltd., 
recently heard at Doncaster County Court, the claims varied 
from 5s. 5d. to 19s. Id. as wages in lieu of notice. The case 
for one of the plaintiffs was that, on the 22nd September, 
1938, he left home at 5 a.m. and followed the normal routine 
of going to the baths, changing and filling his bottle. At 
the time office he set his watch at 5.35 a.m. and took his 
place in a queue at the lamp cabin. As only two of the four 
windows were open, there were about thirty or thirty-five men 
in front of the plaintiff, who waited about ten minutes. 
The window was then closed, but the plaintiff obtained a lamp 
at another window, and took his place in a queue at No. 3 
shaft. Someone then said: ‘‘ No more this morning, boys.” 
The plaintiff therefore had to go home, althowttgh a notice 
stated that men would be taken down from 5.25 to 6 a.m. 
The defendants’ case was that the men should present them- 
selves at the colliery in reasonable time for work. The first 
window was opened just after 5 a.m., and there were five 
windows open, at which five men were stationed. The 
defendants could not be expected to take men down after 
6 a.m., and they should not arrive in a last-minute rush 
which could not be dealt with. His Honour Judge Hildyard, 
K.C., held that the plaintiffs had presented themselves at 
a reasonable time for work. The defendants should take steps 
to prevent loitering, by men who had got their lamps, whereby 


other men, who had not been loitering, might lose a day’s 
work. Judgment was given for the plaintiffs, with costs, 


subject to a stay of execution. it transpired that 180 men 
were affected by the above decision. 


THE REMUNERATION OF ESTATE AGENTS. 
In Fisher v. Cutts, recently heard at Nottingham County 
Court, the claim was for £10 due under a contract. The 


plaintiff traded as Susiness Services,” and his case 
that, under a written agreement of the 28th May, 1938, the 
defendant appointed him as the sole agent for the sale of her 
business for three months. If the business were sold within 


that period the plaintiff was to receive £20 as commission, 


was 
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and the defendant also agreed not to dispose of the business 
(otherwise than through the plaintiff) for the same period. 
It subsequently transpired that on the I1lth July the 
defendant had sold the business for £120. No immediate 
reply was received to the plaintiff's application for £20, but 
an offer was eventually made of £5. The amount sued for 
was £10, which was considered more equitable than £20. 
The defendant’s case was that it was strange that the plaintiff, 
if entitled to £20, was only claiming £10. She therefore 
decided to dispute liability, especially as she had not noticed 
the clause whereby she agreed not to sell the property 
otherwise than through the plaintiff. Had she known of 
this clause, both she and the purchaser would have postponed 
the transaction until after the expiration of the three months. 
His Honour Judge Hildyard, K.C., gave judgment for the 
plaintif, with costs. The rights of a “ sole agent,’ whose 
client disposes of the property without his intervention, were 
considered in Bentall, Horsley and Baldry v. Vicary {1931} 
1 K.B. 253. The plaintiff failed because the agreement 
contained no express prohibition against a sale by the 
defendant himself. This omission was remedied in the form 
used in Fisher v. Cutts, supra. 








Practice Notes. 
FUNCTIONS OF JUDGE AND JURY. 

As long as juries sit in civil cases—and may they long continue 

the separate functions of judge and jury are of practical 
and not infrequent importance to practitioners. A decision 
of the House of Lords upon these functions in malicious 
prosecution, Herniman v. Smith [1938] A.C. 305; 82 Sox. J. 
192, will, in future, be grouped with that trio of cases—Lister 
v. Perryman, L.R. 4 H.L. 521; Hicks v. Faulkner, 8 Q.B.D. 
167: Abrath v. North Fastern Railway (1882), 11 Q.B.D. 
79: (1886), 11 A.C. 247—which contain the law of that tort. 

The jury must find the relevant facts : Were the statements 
alleged in fact made to the prosecutor? Did he see the 
documents which he says he saw? Did he know, or should 
| 
When the judge hears these facts, it is for him to decide 
whether they afford reasonable or probable cause for 
prosecuting the accused. It is for the judge to decide whether 
the belief of the accused was reasonable and whether, in the 
circumstances, that belief amounts to reasonable cause. 
See the notable speech of Lord Atkin (p. 314, at pp. 316, 317). 

ORDER XIV COSTS IN REMITTED ACTION. 

Wuar is the jurisdiction of a county court judge over costs 
incurred in Ord. XIV proceedings where the district registrar 
has given the plaintiff leave to sign judgment for part of the 
claim, and leave to defend in respect of the balance, and has 
remitted the action with the order that the costs of the 
application should be costs in the cause? This was the 
problem before the Court of Appeal in Simmons & Sons, Ltd. 
v. Wiltshire, 54 T.L.R. 1018; 82 Sou. J. 604. 

The claim was for £43, the balance of the price of goods. 
After the issue of the writ the defendant paid £5, and in 
respect of £38, the balance, the plaintiffs took out a summons 
for judgment. The defendant denied owing the balance, save 
£3 10s. which he had received, he said, on the plaintiffs’ 
behalf (being their commercial traveller), since the writ. 
As to the residue the district registrar gave the defendant 
liberty to defend ; he remitted the action to the county court 
and ordered that the costs of the application be costs in the 
cause. The defendant counter-claimed £15, being travelling 
expenses incurred as the plaintiffs’ traveller. Claim and 
counter-claim the county court judge dismissed; and he 
gave the defendant Scale B costs throughout, and to the 
plaintiffs Scale A costs on the counter-claim. On the question 
of costs until remission the judge said that the registrar must 
decide. These the registrar disallowed. 


he have known, that other reliable evidence was available 2 > 





This order the Court of Appeal reversed. By s. 73, County 
Courts Act, 1934, where an action is remitted to the county 
court, the costs of all proceedings, both before and after 
—‘* subject to any order made by the court which ordered the 
transfer ’’—are in the discretion of the county court judge. 
Over the order made by the district registrar the county 
court judge had no discretion; and his order, costs in the 
cause, meant “ costs on the High Court scale.” ** * Costs in 
the cause,’”’ observed Slesser, L.J., ‘‘ means that the costs 
must be paid by the party who fails in the action in any court, 
and they must be costs on the High Court scale ” (at p. 1019). 

See also per Chitty, L.J., in Koosen v. Rose, 76 L.T. 
pp. 145, 147. 


REASONABLE AND PROBABLE CAUSE. 


Tue best definition of “ reasonable and probable cause ”’ 
is to be found in the words of Hawkins, J., in Hicks v. Faulkner 
(supra, at p. 171). But this is a matter of substantive law. 
The question of practice involved is what steps a prosecutor 
must take before he begins proceedings ? Does any general 
rule exist and should the prosecutor first ask for an explanation 
before he lays a charge? It all depends on the circumstances 
of the case and no general rule can be laid down :— 

‘“ Where a man is satisfied,” said Lord Atkin, “ or has 
apparently sufficient evidence, that in fact he has been 
cheated, there is no obligation to call on the cheat and ask 
for an explanation which may only have the effect of 
causing material evidence to disappear or be manufactured. 
It is not required of any prosecutor that he must have 
tested every possible relevant fact before he takes action. 
His duty is not to ascertain whether there is a defence, but 
whether there is reasonable and probable cause for a 


prosecution ” (at p. 319 of 1938 A.C.). 








Reviews. 


The Law Relating to Hire Purchase. By GeraLp ABRAHAMS, 
B.A., of Gray’s Inn, and of the Northern Circuit, Barrister- 
at-Law. 1938. Royal 8vo. pp. xvi and (with Index) 110. 
London: Eyre & Spottiswoode (Publishers), Ltd. 
12s. 6d. net. 

This is an interesting but brief survey of the law of hire- 
purchase, accompanied by an annotated copy of the Hire 
Purchase Act, 1938. The learned author does not hesitate 
to express his opinion, sometimes in rather sweeping terms, 
as, for instance, whete he says that s. 15 of the new Act is 
meaningless. It remains to be seen whether the Bench will 
uphold this view: The author is to be commended for a 
scholarly analysis of the law on a difficult subject and a 
real attempt to grapple with the difficulties created by the 
new legislation. 


Books Received. 


The Law of Master and Servant. By Francis RALEIGH Batt, 
LL.M., of Gray’s Inn and the Northern Circuit, Barrister- 
at-law. Third Edition, 1939. Demy 8vo. pp. xxxvii and 
(with Index) 531. London: Sir Isaac Pitman & Sons, 
Limited. 15s. net. 


The National Health Insurance Acts, 1936-1938. By Henry 
Lesser, LL.B. (Lond.), of Gray’s Inn, Barrister-at-law. 
1939. Royal 8vo. pp. Ixiv and (with Index) 1281. London : 
Stone & Cox, Limited. £1 17s. 6d., post free. 


The Journal of Comparative Legislation and International 
Law. Third Series. Vol. XXI, Part I. February, 1939. 
Edited by F. M. Goapsy, D.C.L. London: Society of 
Comparative Legislation. Price 6s. 
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POINTS IN PRACTICE. 


Questions from Solicitors who are Registered Annual Subscribers only are answered, and without charge, on the understanding that 





neither the Proprietors nor the Editor, nor any member of the Staff, are responsible for the correctness of the replies given or for any steps 


taken in consequence thereof. 


All questions must be typewritten (in duplicate), addressed to the Editorial Department, 29-31, Breams 


Buildings, E.C.4, and contain the name and address of the Subscriber. In matters of urgency answers will be forwarded by post if a stamped 


addressed envelope is enclosed. 





Estate Duty—Cesser or Ricut oF RESIDENCE. 


Q. 3626. A testator by his will dated the 18th June, 1901 
(inter alia) devised a freehold house to his son, A, after the 
death of his wife, B, subject to the provision that A should 
permit five named persons, C, D, E, F and G being the 
testator’s brothers and sisters, to reside in the house during 
the terms of their natural lives, if they or any of them should 
so desire, on payment to A of the nominal rent of £1 per annum. 
Estate duty was paid on the property on the testator’s death 
in 1903, and since such death B, C, D, E, F and G have also 
died. The question now arises as to whether or not C, D, E, 
F and G were joint tenants for life of the property by virtue 
of the provision of the will of the testator and whether or 
not estate duty would be payable on each successive death 
and finally on the death of the survivor of the persons who 
were, under the bequest, entitled to live in the house subject 
to the £1 rentcharge. The question also arises as to whether 
or not the freehold property should have been included in the 
Inland Revenue Accounts which were rendered on the death 
of the last survivor of C, D, E, F and G by virtue of the case 
of In re Bridgett and Hayes’ Contract. Further, on whom 
would the liability for estate duty now fall, if any such duty 
is payable ? 

A. Wheretwo or more persons have merely aright of residence 
in property for their joint lives and for the lives and life of the 
survivors and survivor, no estate duty is payable on the death 
of oné of such persons leaving one or more of the others 
surviving, as it is impracticable to apply the formula, provided 
by the F.A., 1894, s. 7 (7) (6), or to assert that any definite 
share of property passes. But on the death of the survivor, 
assuming he is in sole occupation of the property, it may be 
claimed that the whole property then passes, and on that 
basis estate duty is payable. Assuming also that the sur- 
vivor was a tenant for life under the 8.L.A. (ef. Boyer’s Settled 
Estates [1916] 2 Ch. 404), and the legal estate was vested in 
him, his executors would be accountable for the duty (L.P.A., 
1925, s. 16 (1)). So also would A as beneficial owner (ibid., 
subs. (5) and F.A., 1894, s. 8 (4)). The duty would be a charge 
on the property itself (F.A., 1894, s. 9 (1)), and if it is paid 
by the executors, they would be entitled, before conveying 
to A by assent (see 8,L.A., 1925, ss. 7 (5) and 8), to be recouped 
by him or to be given security. 


Costs—CompuLtsory ACQUISITION. 


(. 3627. Consequent upon a compulsory purchase order 
under the Housing Acts, 1925-1935, a client of ours has 
entered into a notice to treat with a county borough, for the 
sale of a small property, which has been ultimately valued 
at £130. The negotiations between the parties’ solicitors 
have been going on for two years, and have been very com- 
plicated, to some extent due to questions, as to the future 
effect of the sale on an adjacent property of the vendor, 
and the costs of the work actually done by us as the vendor’s 
solicitors, if charged in the ordinary way, would amount 
to a very considerable sum. The town clerk takes the view 
that all we are entitled to is the scale charge of £6 13s. 4d. 
as on an ordinary sale. We contend that the Lands Clauses 
Consolidation Act, 1845, applies to this sale—see r. 11 to 
Sched. I, Pt. I, of the General Order under the Solicitors’ 
Remuneration Act, 1881, and that we are entitled to charge 
in detail under Sched. 2. 








A. It is quite clear from r. 11 that the scale under Pt. [, 
Sched. I, does not apply to the vendors’ costs in the case of a 
sale to which the Lands Clauses Acts apply, and they should 
be made out according to Sched. II. The principle upon which 
the costs will be allowed is laid down in s. 82 of the Lands 
Clauses Consolidation Act, 1845, where it is stated that the 
costs shall include the charges and expenses incurred of all 
conveyances and assurances, and of ‘ deducing, evidencing 
and verifying the title”? to the lands. In making out the 
charges according to Sched. II, therefore, it seems clear that 
the vendor’s solicitor will have to confine himself to the 
charges and expenses covered by this direction, and it is 
doubtful in the absence of agreement, whether the costs 
of the negotiations can be thrust onto the purchasers. Any 
agreement as to the purchase price ultimately arranged should 
have taken into account the costs involved in negotiating 
for that price. If, as is possibly the case, such an agreement 
was made, then the bill of costs will commence with an item 
for instructions for claim to compensation. 


Definition of Landlord. 


Q. 3628. A firm of speculative builders are proposing to 
purchase a large piece of land now used as allotments from a 
company managing the same, and formed under the Industrial 
Provident Societies Act. The land is being sold subject to 
many existing tenancies in favour of shareholders, and the 
builders are in the position of having to give them notice 
to quit their holdings. Such notices must be of six months 
duration, and cannot expire before the 29th September, 1939 
(see s. 1 (1) of the Allotments Act, 1922). The point is, 
can the builders give such a notice to the tenants whilst 
still under contract to purchase the land, or must they, 
before giving such notice, complete the purchase of the land. 
In other words, the person under the Act to give the notice 
is the ‘‘ landlord,’ and can one be a “landlord ”’ before one’s 
title to the land is finally completed by the conveyance ? 

A. The builders must complete the purchase, before giving 
notices to quit to the tenants. If, however, notices were 
given before completion, and the tenants waived the invalidity 
and claimed compensation, the builders would be estopped 
from pleading the invalidity of their own notices. See 
Farrow v. Orttewell [1933] 1 Ch. 480. This case decided, 
however, in the first place that a purchaser before completion 
cannot give a valid notice to quit. 


Claim by Friendly Society. 

Q. 3629. We act for the lodge of a friendly society, 
registered under the Friendly Societies Acts. One of the 
objects of such society is stated under its rules “to grant 
relief to its members in distress.” A applied to the lodge for 
a certain sum on the ground that the bailiffs were in possession 
of his house for arrears of rent. The lodge paid such sum to 
him. A has repaid a certain sum to the lodge. Can the 
lodge sue for the balance, and, if so, who should in the 
particulars of claim be expressed to be the plaintiff ? 

A. The lodge can sue for the balance provided the money 
was advanced on loan. An agreement by A to repay must 
therefore be proved. As A has already repaid a certain sum, 
he apparently admits liability. Under the Friendly Societies 
Act, 1896, s. 94, the plaintiffs should be the trustees suing in 
their proper names, without other description than the title 
of their office. 
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To-day and Yesterday. 


LEGAL CALENDAR. 

27 FepRuARY.—Here is a _ disaster from seventeenth 
century Gray's Inn. On the 27th February, 
1633, * John Guy the cheefe cooke of this house did serve the 
gentlemens exceedinges in the halle with stinkinge salmon 
whereas the said cooke had the same new and sweete the day 
before, which salmon and 40 messes more of salmon which 
weare provyded by the Reader for the sayd gentlemen and 
weare spoyled by the sayd cooke by puttinge the same in a 
stinkinge tubbe in sowce, wherefore the sayd cooke is fyned 
to a hundred marke for his sayd misdemeaner and is 

discharged from his sayd place of cooke.” 


28 Fesruary —On the 28th February, 1850, Lord Denman 
resigned the office of Chief Justice of 
{ngland. He had already had two strokes and there was a 
real danger that a third might incapacitate him so as to render 
him incapable of formulating his resignation. Mr. Justice 
Talfourd celebrated the occasion in a sonnet beginning : 
There is a solemn rapture in the hail 
With which a nation blesses thy repose 
In sense that it is deathless ” 
and predicting that 
men who never saw 
Thy form shall take its likeness as they learn 
In vision clear, the majesty of law.” 


1 Marcu.—When Samuel Burt, an apprentice turned 
forger, was told at the Old Bailey in January, 
1787, that his death sentence would be commuted to trans- 
portation he courteously but firmly declined the proferred 
grace. The Recorder, however, gave him till the following 
Sessions to think things over and on the Ist March the 
conditional pardon was again read to him in court. He then 
apologised for his previous refusal, explained his motives and 
* thanking His Majesty for his goodness to so poor an object, 
most thankfully accepted the same.” 


2 Marcu.—On the Ist March, 1790, a bill of indictment. 


was found by the Grand Jury at the Old 
Bailey against John Firth, formerly a lieutenant of the 
Royals, for high treason in compassing or imagining the death 
of the King. He had thrown a stone at the Royal coach 
during a state procession to the House of Lords. They took 
that sort of thing solemnly in those days, for after two and a 
half months in custody he was eventually tried, the Attorney- 
General and the Solicitor-General both prosecuting. They 
behaved * with becoming humanity” and the prisoner was 
acquitted as a lunatic. 
3 Marcu.—On the 3rd March, 1779, Lord Mansfield 
tried at the Guildhall an extraordinary case 
in which an African negro named Amissa sued the captain 
of a Liverpool ship, who had signed him on as one of the 
crew. As the vessel was engaged in the slave trade Amissa 
was rather incautious to leave his native village in her and, 
indeed, when she got to Jamaica he was put ashore and sent 
into slavery in the mountains. By a mere chance his king 
heard of his fate and had him redeemed by an honest captain, 
who brought him to London where, under the philanthropic 
auspices of the African Committee, he brought his action. 
Lord Mansfield recommended the jury to award exemplary 
damages and they took a quarter of an hour to find a verdict 
for £500. 
{! Marcu.—Lord Hotham, formerly a Baron of the 
Exchequer, died on the 4th March, 1814, the 
year after succeeding to his brother’s title. 
5 Marcu.—One day, in February, 1862, four young 
costermongers were going noisily and tipsily 
down South Street, in Marylebone. They broke into a 


greengrocer’s shop and threw the vegetables about. They 





then went into a butcher's shop and started upsetting that. 
The owner remonstrated and tried to turn them out. They 
grew more violent. One of them seized a knife and stabbed 
him fatally in the stomach. On the 5th March they appeared 
at the Old Bailey. Despite the opinion of Chief Baron 
Pollock, the one who struck the blow was, like the others, 
convicted of manslaughter only. The next day, when sentence 
was pronounced, Pollock was absent and Mr. Baron Martin, 
to the indignation of the public, let him off with six years’ 
penal servitude. 


THe WEEK’s PERSONALITY. 

* The virtues of his Heart have contributed to render him 
universally beloved in private Life and esteemed in his 
Judicial capacity, but he does not by any means possess 
that fine brilliancy of genius which irresistibly attaches the 
notice of mankind and warms the Panegyrist with the ardour 
of Enthusiasm. Baron Hotham may deserve the whisper 
of approbation, but he will never be saluted with the 
obstreperous Blast from the Clarion of Fame.” Thus a 
contemporary summed up the character of a very worthy 
judge. The clarion of fame had been so silent during his 
career at the Bar that, during a dinner as Serjeants’ Inn, 
just after his appointment to the bench, Mr. Serjeant Hill, 


turning to him said: ‘* Mr. Baron Botham, I drink your 
health.” A neighbour at once whispered to him the correct 
name, whereupon he exclaimed: “ Oh, I beg your pardon, 


Mr. Baron Hotham, for calling you Mr. Baron Botham, 
hut none of us ever heard your name in the profession before 
this day.” He proved, however, a respectable judge, 
particularly kindly to criminals and we are told: “the 
Humanity, the Solemnity and impressive Pathos of his Address 
to Prisoners has melted the most obdurate to Contrition and 
Repentance.” 


GOOD CONSTITUTIONS. 

* Bless my soul! Liver and bacon at 11.30 p.m.! You 
cigar merchants are stout fellows!’’ Thus spoke Mr. Justice 
Charles recently to a witness who had given him particulars 
of a meal of which he had partaken. The tribute of the 
learned judge’s admiration is worth having, for he himself 
has an exceptionally sound constitution. A few years ago, 
at Liverpool Assizes, when a man who had contracted tobacco 
blindness stated that for twenty years he had smoked three 
ounces of thick twist a week, Charles, J., observed : * I should 
be surprised to find myself smoking less than one ounce per 
day and my sight is improving.” When counsel suggested 
that he did not smoke thick twist, he rejoined: ** Don’t I? 
I have often smoked twist.’ Mr. Justice Eve was another 
of our more robust judges. He used to delight in telling how 
once when he was ill “ my ministering angels laid out for me 
a yellow-looking custard and a bowlful of swill. I poured 
them into a vessel and took them to a quiet part of the house. 
In another ten minutes [ was in the West End enjoying a 
glorious pork chop which was the saving of my life.” 


JUDGES IN THE Dock. 

[t is ironical that among the first prisoners tried by public 
court-martial after the Nationalist occupation of Barcelona, 
two lawyers active in the People’s Tribunals there during the 
Republican régime sat as prisoners in the court where they 
had wielded powef of life and death, and the charge against 
them was condemning the innocent. It is an old story. At 
the beginning of the English Revolution the Parliament set 
about calling the judges to account for their Ship Money 
decision and Berkeley, J., singled out as the first example, 
was arrested in open court * to the great terror of his brethren 
and of all the profession.” On the Restoration the Royalists 
had ample material for returning the compliment, and the 
trial and execution of the Regicides (including John Cook, 
who had prosecuted the King and later held judicial office 
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in Ireland) wiped out several old scores. One active Royalist 
who defied but escaped the Republican vengeance was David 
Jenkins, a Welsh judge, who after disposing of the Parlia- 
mentarians in his jurisdiction as traitors, had joined the 
King’s forces and been taken prisoner. He was kept for 
years in London under constant threat of execution, but 
whenever he was brought before the Commons he answered 
so boldly and learnedly that even they dared not condemn him. 








Obituary. 


Lorp Justice BEST. 

Lord Justice Best, a Lord Justice of Appeal of the Supreme 
Court of Northern Ireland, died at Belfast on Thursday, 
23rd February, at the age of sixty-nine. He was educated 
at Trinity College, Dublin, and was called to the Irish Bar 
in 1895. He took silk in 1912 and became a Bencher of 
King’s Inns, Dublin, in 1918. He was Attorney-General for 
Northern Ireland from 1921 until 1925, when he became a 
Lord Justice of Appeal. 

Me. F. J. FITZGERALD. 

Mr. Francis John Fitzgerald, C.B.E., LL.B., Barrister-at- 
Law, formerly Recorder of Newbury, died in London on 
Friday, 24th February, at the age of seventy-four. 
Mr. Fitzgerald was called to the Bar by the Middle Temple 
in 1886, and joimed the Oxford Circuit, being appointed 
He was also a member of the 


revising Barrister in 1896. 
He was Recorder of 


Victoria and New South Wales Bars. 
Newbury from 1904 to 1935. 
Dr. P. BARLOW. 

Dr. Philip Barlow, Deputy Coroner for Paddington and for 
the Kast Division of London, died at his home at Princes 
Risborough, Bucks, on Tuesday, 28th February, at the age 
of forty-four. Dr. Barlow, who was educated at Edinburgh 
University, was called to the Bar by the Middle Temple 
in 1921. 

Mr. F. J. BERRYMAN. 

Mr. Frederic John Berryman, LL.B., solicitor, 
partner in the firm of Messrs. Berrymans, of Lothbury, E.C., 
died at Bristol on Saturday, 25th February, at the age of 
Berryman was admitted a solicitor in 


senior 


seventy-one. Mr. 
1900. ° 
Mr. W. H. LANGLEY-SMITH. 

Mr. William Humphries Langley-Smith, solicitor, a partner 
in the firm of Messrs. Langley-Smith & Sons, of Gloucester, 
died on Wednesday, 15th February, at the age of forty-eight. 
Mr. Langley-Smith was admitted a solicitor in 1920, and 
became a partner in his father’s firm in 1927. 

Mr. J. A. PARSONS. 

Mr. James Ambrose Parsons, solicitor, senior partner in 
the firm of Messrs. J. A. Parsons & Bantoft, of King’s Lynn, 
died on Thursday, 9th February, at the age of seventy-five. 
Mr. Parsons was admitted a solicitor in 1884. He was a 
member of the Lynn Town Council for many years, and he 
was also a director of the West Norfolk and King’s Lynn 
Newspaper Co. Ltd. 

Mr. A. M. ROSE. 

Mr. Alexander Morrison Rose, solicitor, senior partner 
in the firm of Messrs. Geo. Armstrong, Sons & Rose, of 
Newcastle-upon-Tyne, died at Newcastle on Wednesday, 
Mr. Rose was admitted a solicitor in 1892. 
Mr. W. E. WRIGHT. 

Mr. William Edmund Wright, solicitor, senior partner in 
the firm of Messrs. Wright, Son & Pepper, of Gray’s Inn 
Square, W.C., and Paddington Green, W., died at Holland-on- 
Sea on Wednesday, 22nd February. Mr. Wright was admitted 
a solicitor in 1903. 


22nd February. 





Notes of Cases. 


Judicial Committee of the Privy Council. 
Pakala Narayana Swami v. The King-Emperor. 


Lord Atkin, Lord Thankerton, Lord Wright, Lord Porter 
and Sir George Rankin. 20th January, 1939. 
CRIMINAL Law KvIDENCE — MURDER STATEMENT BY 

PERSON SUBSEQUENTLY MURDERED—WHEN ADMISSIBLE 

PROHIBITION AGAINST ADMITTING IN EVIDENCE STATEMENT 

MADE TO PoLIcCE OFFICER DURING INVESTIGATION OF 

OFFENCE—WHETHER APPLICABLE WHEN STATEMENT BY 

PERSON ULTIMATELY ACCUSED. 

Appeal by special leave from a judgment of the High Court, 
Patna, affirming a decision of the Sessions Judge at Berhampur 
convicting the appellant, P. N. Swami, of murder, and 
sentencing him to death. 

The body of the deceased was discovered on the 23rd March, 
1937, in a train. The appeal was based on the admission of 
certain evidence said to be made inadmissible by virtue of 
the Code of Criminal Procedure and the Indian Evidence 
Act, 1872, and on the contention that, whether the disputed 
evidence were admitted or not, there was no evidence sufficient 
to support the conviction. The first evidence objected to was 
a statement by the widow of the deceased that he had told her 
that he was going to Berhampur, as the appellant’s wife had 
written to him and told him to go and receive payment of 
money which the appellant owed him, the objection being 
under s. 32 (i) of the Indian Evidence Act. Later, when 
the accused was examined by the police at his house, it was 
alleged that he stated inter alia that the deceased had come 
to his house on the evening of the 21st March, slept in one of 
the outhouse rooms for the night and left on the evening of the 
22nd by the passenger train. That statement was important 
as admitting that the murdered man arrived at the accused's 
house on the 21st March. By s. 32 (i) of the Indian Evidence 
Act: “ Statements . of relevant facts made by a person 
who is dead... are themselves relevant facts when 
the statement is made by a person as to the cause of his death 
or as to any of the circumstances of the transaction which 
resulted in his death, in cases in which the cause of that person's 
death comes into question. Such statements are relevant 
whether the person who made them was or was not at the time 
when they were made under expectation of death and 
whatever may be the nature of the proceeding in which the 
cause of his death comes into question.” By s. 162 (1) of the 
Code of Criminal Procedure: “ No statement-made by any 
person to a police officer in the course of an investigation 
shall be used for any purpose . at any enquiry or trial in 
respect of any offence under investigation at the time when 
such statement was made.” 

Lorp ATKIN, giving the judgment of the Board, dealing with 
the first statement objected to, said that it had been suggested 
that the statement must be made after the transaction had 
taken place, that the person making it must be at any rate 
near death, and that the * circumstances ” could only include 
the acts done when and where the death was caused. But 
the natural meaning of the words used did not convey any of 
those limitations. The statement might be made before the 
cause of death had arisen, or before the deceased had any 
reason to anticipate being killed. The circumstances must be 
circumstances of the transaction ; general expressions indicat- 
ing fear or suspicion, whether of a particular individual or 
otherwise, and not directly related to the occasion of the death 
would not be admissible. But statements made by the 
deceased that he was proceeding to the spot where he was in 
fact killed, or as to his reasons for so proceeding, or that he 
was going to meet a particular person, or that he had been 
invited by such person to meet him would each of them be 
circumstances of the transaction, and would be so whether the 


The 


person was unknown, or was not the person accused. 
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statement was rightly admitted. 
statement, s. 162 (1) of the Code of Criminal Procedure had 
been the subject of repeated decisions in the High Courts of 
India. The representative opinions on either side might be 
taken to be King-Emperor v. Azimuddy, 1.L.R. (1926), 
54 Cal. 237, admitting such a statement ; and King-Emperor 
v. Syamo (1932), 1.L.R. 55, Mad. 903, a decision of a full 
Bench of the High Court of Madras, rejecting the statement. 
The present Board were of opinion, contrary to that of the 
majority of the High Courts of India, that the words of the 
section lead to the conclusion that the statement was not 
admissible even when made by the person ultimately accused. 
Their Lordships, however, dismissed the appeal on its merits, 
holding that no injustice had been done through the admission 
of the statement. 

CounsEL: D. N. Pritt, K.C., and H. W. Williams, for the 
appellant: J. D. Roberts, K.C., W. Wallach and J. Megaw, 
for the Crown. 

SOLICITORS : 
Office. 


Hy. S. L. Polak & Co. ; The Solicitor, India 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Court of Appeal. 


Sloan v. Hanson. 
Slesser, Clauson and du Parcq, L.JJ. 
13th January, 1939. 
PRACTICE—INTERROGATORIES—DRIVING ACCIDENT—ACTION 

ARISING oUT OF DratH—DeEposITION at INQUEST— 

STATEMENTS THEREIN. 

Appeal from Asquith, J. 

A.S. sustained fatal injuries in a driving accident. The 
inquest was held on him in April, 1938. His widow brought 
an action against the defendant under the Fatal Accidents 
Act, 1841, and the Law Reform (Miscellaneous Provisions) 
Act, 1934, alleging that A.S. sustained the injuries by his 
negligent driving. She sought to administer to him an 
interrogatory asking whether at the inquest he had made 
‘any and if so which of the statements contained in the 
document served herewith” (a copy of his deposition at thé 
inquest). Asquith, J., gave leave to administer the 
interrogatory. 

SLESSER, L.J., dismissing the defendant’s appeal, said that 
there was no ground for interfering with the judge’s discretion. 

CLAusoN and pu Parce, L.JJ, agreed. 

CounseL: F. Paterson; Odgers, K.C., and F. Denny. 

Souicirors: William Hurd & Kenneth Brown, 
Baker, Baker. 


{Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Attorney-General v. Glyn Mills & Co. 


Greene, M.R., Finlay and Luxmoore, L.JJ. 
23rd January, 1939. 


- Succession Duty 


Son ; 


— SETTLED EstaTEs — 
PowER TO CHARGE SUMS THEREON 
PARLIAMENT VARYING PowER— 
CHARGE MADE EFFECTIVE THOUGH TENANT FOR LIFE 
SURVIVED REMAINDERMAN — TENANT FOR LirE DyrIneG 
AFTER REMAINDERMAN—EFFECT—Succession Duty Act, 
1853 (16 & 17 Vict., c. 51), ss. 12 and 15. 
Appeal from a decision of Lawrence, J. (82 Sou. J. 730). 
In 1888 five cousins of Lord W. (the tenant for life) settled 
certain personal property on trust for the purchase of freehold 
land to be settled to his use for life subject to a provision for 
forfeiture in the event of alienation with remainder to the 
use of his first and every other son successively in tail male. 
On the 30th December, 1918, his eldest son (with his consent 
as protector of the settlement) disentailed the settled property 
and conveyed it subject to the life estate of the tenant for life 
to such uses and on such trusts as he and the tenant for life 
should jointly appoint and subject thereto to the use of or 


REVENUE 
REMAINDERMAN’S 
—PrivatE AcT OF 


With regard to the second ; 





in trust for the son absolutely. On the 31st December, 1918, 
by a re-settlement the tenant for life and the son, exercising 
the joint power, appointed that subject to the life estate of the 
tenant for life the freehold settled property should go to such 
uses as they should by deed jointly appoint and subject 
thereto to the uses of the son for life with remainders over. 
It was also provided that the settled investments, subject to 
prior interests therein during the tenant for life’s life and 
otherwise, should be held as to part on trust for the son 
absolutely if he survived the tenant for life, and subject 
thereto on the same trusts as capital money arising from the 
settled freeholds under the Settled Land Act, 1882. By cl. 9 
the son was empowered to charge the settled property with 
payment after the tenant for life’s death of sums not exceeding 
£50,000 free of death duties for the benefit of himself and 
any other persons provided the charge should not take effect 
unless he survived the tenant for life. A private Act of 
Parliament (the Wolverton Estates Act, 1921) by s. 4 enacted 
that notwithstanding cl. 9 the son*might with the tenant for 
life’s consent exercise the power of charging so that any charge 
made thereunder should take effect after the tenant for life’s 
death, whether the son survived him or not, and that notwith- 
standing the restriction on the tenant for life’s life interest 
in the 1888 settlement, the tenant for life might release or 
assign and transfer to the son his life interest in the whole 
or any part of any sum so charged so as to enable it to be 
raised and paid during his lifetime. By s. 12 no exercise of the 
powers conferred by the Act should work a forfeiture of the 
life estate of the tenant for life. By s. 14 there were saved 
to His Majesty any claims on the settled property which he 
had before the passing of the Act or might have had if the 
Act had not been passed. In 1923 and 1925 the son by deed 
charged the settled property in his own favour with sums 
amounting to £50,000 free of death duties irrespective of 
whether he survived the tenant for life or not. The tenant 
for life by deed released his life interest in the sums charged. 
These were raised and paid to or by the direction of the son. 
The son died in 1930 and the tenant for life in 1932. Lawrence, 
J., held that succession duty at the rate appropriate to the 
son’s relationship to the cousins mentioned in the 1888 
settlement was payable on the £50,000 on the tenant for life’s 
death under the Succession Duty Act, 1853,, ss. 2, 12 and 15, 
as being a succession taken by him under the dispositions 
contained in the settlement and the re-settlement as effectuated 
by the charges and accelerated by the tenant for life’s releases. 
The trustees appealed. 

Luxmoore, L.J., reading the court’s judgment, prepared by 
Greene, M.R., allowing the appeal, said that, apart from the 
private Act, if the son had exercised his power of charging, 
no succession duty would have been payable on the life 
tenant’s death in respect of the charge which would not 
have taken effect. The Crown argued that the £50,000 was 
a succession taken by the son, that the 1888 settlement and 
the re-settlement contained the “ dispositions’? by reason 
whereof he became entitled thereto and which became 
effectual by the two deeds of charge, and that his title to the 
succession was “ accelerated ” by the life tenant’s releases of 
his prior interest within s. 15 of the 1853 Act. The private 
Act was not said to be a “ disposition ” within s. 2. Before that 
Act the son could charge the property with £50,000, payable 
after the life tenant’s death, if he survived him. This power 
was derived from the estate tail conferred on him by the 
1888 settlement. If he had exercised his power a succession, 
consisting of the estate charged, would have arisen under 
a ‘ disposition ’’ made by himself (i.e., the disentailing deed 
and the re-settlement) out of his estate tail (Braybrook v. 
Attorney-General, 9 H.L.C. 150; Attorney-General v. Floyer, 
9 H.L.C. 477). If the son had survived the life tenant so that 
his succession came into possession the rate of duty would 
have been fixed on the footing of a succession derived from 
the five original settlors (s. 12 of the 1853 Act). The same 
result would have followed were the son regarded as the 
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Assistant Reader in Equity to the Inns of Court, 
Barrister-at-Law, and C. H. M. WALDOCK, B.C.L., 
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The Law Times. 
“There is a great deal in the book which will be a real help to teachers and 
— of the Law of Mortgages.’’— Journal of the Society of Public Teachers of 
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WILLIAMS ON BANKRUPTCY 


The Law and Practice in Bankruptcy. Fifteenth 
Edition (1937). By J. BASIL BLAGDEN, M.A., 
sometime Eldon University Scholar and Fellow of 
All Souls College, Oxford, and JOHN McLEAN 
BUCKLEY, M.A., both of the Inner Temple, 
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MATHER’S SHERIFF AND 
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Third Edition (1936). By C. R. WIGAN, M.A. 
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ADMINISTRATION BONDS 


SURETYSHIP IS AN INSURABLE obligation and the time is 
rapidly approaching when Private Suretyship to Administration 
Bonds will cease to exist and the Bond by an approved Company 
will be signed with the remaining papers to lead to the Grant 
as a matter of course. 


THE CHOICE OF COMPANY rests largely with the Family 
Solicitors who should appreciate the advantages of selecting a 
Company which is fully conversant with the various technicalities 
attaching to Administration Law in England and Wales, 
Scotland, Northern Ireland and the Irish Free State and 
which can be relied on to deliver a completed Bond at short 
notice. 

THE EXPERIENCE OF THE ‘*‘ NATIONAL GUARANTEE ”’ 
in dealing with such Bonds is unrivalled and Solicitors should 
find that it is restful to be in such hands. 


THE ASSOCIATION ALSO SPECIALISES in all classes of 
Legal and Government Bonds and grants Indemnities re defective 
titles, restrictive covenants, lost documents, missing benefi- 
ciaries and other contingencies. It is also prepared to consider 
applications for Contract Guarantees and Solicitors’ Indemnity 
Policies. 


THE NATIONAL GUARANTEE 


AND SURETYSHIP ASSOCIATION LIMITED 


Head Office: 17 CHARLOTTE SQUARE, EDINBURGH. 
Telegrams : “Integrity, Edinburgh.’’ Telephone : 31575, 31576 & 31577. 
Manager and Secretary: HENRY E. SMITH. 

London Office: GRANVILLE HOUSE, ARUNDEL STREET, 
STRAND, W.C.2. 

Telegrams : ‘“‘ Intromit, Estrand.’’ Telephones : Temple Bar 2213 & 2214. 
London Secretary : ARTHUR R. W. SCOTT. 

Branch Offices at Belfast, Birmingham, Bristol, Dublin, Glasgow, Leeds, 
Liverpool, Manchester. 
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YOU HAVE THE POWER 
to help 


. the British Empire Cancer Campaign, which is the 
association of all the principal organisations engaged in 
research into the causes and cure of this dread disease. 
The Campaign functions to give financial assistance to 
investigations that need and merit help. Donations and 
legacies could not be better given or bequeathed than 
those to help this, the greatest fight ever waged in the 
interests of all mankind. You can help by directing them ~ 
to the Hon. Treasurer of the British Empire Cancer 
Campaign, in the sure knowledge that they will thus be 
used with maximum effect. 


FORM OF BEQUEST OF A LEGACY. 


‘ | give and bequeath the sum nds, free 
of duty, to BRITISH EMPIRE CANCER CAMPAIGN, 
whose registered office is at 11, Grosvenor Crescent, 
London, S.W.1!, such sum to be applicable to the 
general purposes of the Campaign towards the 
promotion of its objects, viz., the attack and defeat 
of the disease of Cancer in all its forms." 
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For fuil particulars write or ‘phone the Secretary : 
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donor of the power of cliarging (s. 4 of the 1853 Act). Before | Hall Brothers Steamship Co. Ltd. v. Young. 
the private Act there were in existence certain successions — —_ ne eT 
in the settled property created by the re-settlement in respect wie as 1 28th F r re ny t Mars 1939 
of which the son was predecessor. But those were liable to sills: naga uiechiate tte nar ilas atta eae 
SarppiInc—Marine INsuraANCE—LIABILITY BY Way oF 


be diminished by any exercise of his power of charging which 
might turn out to be effective. If it did not become effective 
they would stand undiminished. The power was to create a 
succession to which he would only succeed if he survived the 
life tenant, but as he died before the life tenant it could never 
have become a taxable succession. The mere exercise of the 
power in the re-settlement did not confer on him an indefeas- 
ible title to the £50,000. What conferred it was (1) the 
power; (2) the cancellation of the proviso to cl. 9 of the 
re-settlement by s. 4 of the private Act, and (3) the deeds of 
charge. It was said that a succession once created could not 
he destroyed by the successor’s act. But the 1853 Act 
taxed not property at large but successions and nothing else. 
Here no “ succession’ arising under the re-settlement was 
destroyed by the execution of the deeds of charge and the 
releases. If it had ever existed it would have disappeared not 
hy the son’s act but because he died before the life tenant. 
In one sense the £50,000 was removed from the area of taxation 
because, but for the private Act, the sum would not have been 
raised and the settled property would have been to that extent 
more valuable, so that the duty payable on the life tenant’s 
death in respect of the successions then falling into possession 
would have been larger. But that £50,000 would not have 
heen the same thing as the £50,000 succession taxable had the 
son exercised the power in the re-settlement and survived the 
life tenant. It would have borne duty at a different rate. 
A * succession ”’ was an artificial thing—not a sum of money 
or other piece of property as such (see Attorney-General v. 
Selborne [1902] 1 K.B. 388). The effect of s. 4 of the private 
Act was not to make the power exercised by the son the same 
in law as that conferred by cl. 9 of the re-settlement. The 
saving clause in s. 15 of the private Act meant that the 
Crown’s rights were to be the same as if it had not been 
passed. Then no succession duty would have been payable 
on the £50,000 which the re-settlement empowered the son 
to charge. No succession duty was payable in respect of that 
sum on the life tenant’s death. 

CounsEL: Latter, K.C., and Bowe; The Attorney-General 
(Sir Donald Somervell, K.C.), and J. H. Stamp. 

Souicrrors : Bircham & Co. ; Solicitor of Inland Revenue. 

{Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Naismith ». London Film Productions Ltd. 
Greene, M.R., MacKinnon and Goddard, L.JJ. 
24th February, 1939. 

PRACTICE—TRIAL BY JUDGE AND JURY—COMMUNICATION 
By Jury to JuDGE—TERMS TO BE PUT oN REcorRD. 
Appeal from Lord Hewart, C.J. 

The plaintiff brought an action for damages for personal 
injuries alleged to have been caused by negligence and /or 
breach of duty on the part of the defendants, their servants 
or agents. After the special jury had retired they sent a 
communication to the judge and received a further direction. 
The terms of the communication were not put on record. 
The jury returned a verdict for the defendants, and judgment 
was entered accordingly. 

GREENE, M.R., having allowed the plaintiff's appeal, on 
the ground of misdirection of the jury in the judge’s summing 
up, and ordered a new trial, said that the terms of such a 
communication should be put on record either on the judge’s 
note or in the note taken by the shorthand writer if there 
were one. If the judge thought right they should be 
announced after the verdict had been returned so that a note 
might appear. 


CounsEL: Sachs, K.C., and F. Lincoln; J. Morris, K.C., 
and 7. Davis. 
Souicitrors: M. Freeman & Co.;: C. H. Browne. 


[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 





DAMAGES IN RESPECT OF COLLISION COVERED—COLLISION 
Nor Causep BY NEGLIGENCE—DAMAGE TO FRENCH PILOT 
30AT—LIABILITY IMPOSED BY FRENCH LAW—WHETHER 
COVERED. 

Appeal from Goddard, J. (82 Sou. J. 744). 


The hull and machinery of a steamer carrying a cargo from 
the River Plate to Dunkirk in August, 1929, was insured for 
£47,000. It was provided that if the ship should * come into 
collision with any other ship or vessel and the assured shall 
in consequence thereof become liable to pay and shall pay by 
way of damages to any other person or persons any sum or 
sums by way of damages in respect of such collision the 
undersigned will pay the assured such proportion of three 
fourths of such sum or sums so paid as their respective 
subscriptions hereto bear to the value of the ship.” It was 
provided that the clause should not “extend to any sum 
which the assured may become liable to pay or shall pay for 
removal of obstruction under statutory powers, for injury 
to harbours, wharves, piers, stages and similar structures, 
consequent on such collision or in respect of the cargo or 
engagements of the insured vessel or for loss of life or personal 
injury.” Eight miles off Dunkirk the ship stopped to take 
up a pilot. While the pilot boat was coming alongside her 
steering gear broke down and there was a collision. The ship 
was not to blame and there was no gross negligence on the part 
of the pilot boat. By Art. VII of a French law of the 
28th March, 1928: ** Sauf le cas de faute lourde du pilote les 
avaries survenues au bateau pilote au cours des opérations de 
pilotage et au cours des manceuvres d’embarquement ou 
de débarquement du pilote sont & la charge du_navire.” 
(In the absence of gross negligence of the pilot damage 
happening to the pilot boat in the course of pilotage operations 
and in the course of manceuvering for the embarcation or the 
disembarcation of the pilot is at the charge of the ship.’’) 
In an action in the French Courts in which the Pilotage 
Administration claimed in respect of the damage suffered by 
the pilot boat and the shipowners counter-claimed in respect 
of the damage to the ship, a settlement was reached after the 
matter had gone to the Cour de Cassation, the shipowners 
abandoning the counter-claim and paying the equivalent of 
£400. They had kept the underwriters (who repudiated 
liability but assented to the settlement if and so far as it 
concerned them) informed of the proceedings. Goddard, J., 
held that they could not recover the £400 from the under- 
writers. 

GREENE, M.R., dismissing the shipowners’ appeal, sajd 
that under the policy the event on which liability sprang up 
was a collision, but the payment contemplated was not in 
respect of a collision. The liability must be ~ by way of 
damages.” This was an English contract to be construed 
according to English law. A liability arising under foreign 
law need not be excluded because it did not precisely coincide 
with the liability under English law, but ~* damages”? must 
be given its ordinary meaning in English law, importing a 
sum to be paid by reason of some breach of duty of the person 
valled on to pay. Compensation under the Lands Clauses Acts 
and Workmen’s Compensation Acts fell outside this. His 
lordship referred to The North.Britain [1894] P. 77, and The 
Engineer [1898] A.C. 382, and said that nothing in the proviso 
gave “damages” the extended construction contended for. 
The payment “by way of damages’”’ must be due to an 
obligation arising from some fault of the ship. The liability 
to' make this payment under French law fell on the ship 
independently of whether or not it was at fault. The payment 
was not in the category of damages. 


MacKinnon and Finuay, L.JJ., agreed, 
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CounsEL: Sir Robert Aske, K.C., and McNair ; 
K.C., and C. T. Miller. 

Soticrtors : Lightbounds, Jones & Co., for Ingledew & Co., 
of Newcastle-upon-Tyne ; William A. Crump & Son. 


[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Willink, 


Appeals from County Courts. 


Marrison »v. Bell. 
Scott, Finlay and du Pareq, L.JJ. 
27th February, 1939. 

MASTER AND SERVANT—WEEKLY ENGAGEMENT—ILLNESS 
oF SexvANT—ReEceErpr oF NationaL HEALTH INSURANCE 
BENEFIT—RIGHT TO WAGEs. 

Appeal from Sheffield County Court. 

A salesman employed at £3 10s. a week on a weekly 
engagement was absent from work through illness from the 
4th December, 1937, to the 26th March, 1938, receiving 
18s. a week National Health Insurance benefit but no wages. 
When he returned to work he was given a week’s notice. 
He now sought to recover the arrears of wages at £3 10s. a 
week. His Honour Judge Essenhigh dismissed the action, 
holding that though the contract of service continued during 
the illness an employee so absent was not entitled to wages 
unless there was an express stipulation to that effect. He 
considered that the employer having engaged others to do 
the employee’s work in his absence, it would be inequitable 
that he should have to pay in addition both contribution 
under the National Health Insurance Act, 1936, and his wages. 

Scort, L.J., allowing the employee’s appeal, said that his 
illness was not a breach of the contract of service. The 
authorities decided that under a contract of service, irrespec- 
tive of the question of length of notice provided by the 
contract, wages continued during incapacity from sickness 
to do the work contracted for till the contract was terminated 
by proper notice \Cuckson v. Stones, 1 El. & El. 248; Storey 
v. Fulham Steel Works Co., 24 T.L.R. 89). In Elliott v. 
Liggins [1902] 2 K.B. 84, it was held that the Workmen’s 
Compensation Act, 1897, introduced a modification in the 
contract of service depriving the workman while ¢laiming 
compensation of the right to recover at the same time the 
whole of his weekly wages. In Warburton v. Co-operative 
Wholesale Society, Ltd. [1917] 1 K.B. 663, a view was expressed 
directly negativing that taken by the county court judge 
here. Where a contract incorporated certain rules as in 
Niblett v. Midland Railway Co., 23 T.L.R. 240, a term might 
be implied suspending wages during receipt of the benefits 
which the rules contemplated should take the place of wages. 
So too under the Workmen’s Compensation Acts where a 
man received half his wages in the form of compensation it 
was right to interpret the Acts as suspending the common 
law right to full wages. The benefits under the National 
Health Insurance Act, 1936, were in the nature of additional 
benefits. The persons within its scope were mostly workmen. 
The benefits were intended as an addition to such other benefi- 
cial emoluments as a workman might have during his illness 
and were meant to improve his position by giving him medical 
assistance. There was no ground for supposing that Parlia- 
ment thereby intended to take away any right to wages. 

CounsEL: Drabble; Nield. 

Soricrrors: Hosking & Berkeley, for J. W. Fenoughty, 
Ashton & Co., of Sheffield; Gregory, Rowcliffe & Co., for 
Walter B. Siddons, of Sheffield. 


[Reported by Francis H. Cowper, Esq., Barrister-at-Law.]| 
High Court—Chancery Division. 
Infields Ltd. v. P. Rosen & Sons. 

12th January, 1939. 


SALES BY ForEIGN Firm— 
CALLED STATUTORY 


Simonds, J. 
EvIpENCE—DISPUTE AS TO 
PARTNER IN CouRT., BUT NOT 


DECLARATION BY PARTNER ABROAD—ADMISSIBILITY, 





The plaintiffs, being owners of a design, registered in 1936, 
in class 3, of spring clips for furs, cloaks, etc., sought to 
restrain infringement by the defendants, who pleaded (inter 
alia) that it was not new and original, but that clips of the 
same design had been made by a German firm in 1932-4 and 
had been imported for sale by the plaintiffs from Germany. 
They adduced evidence to this effect. The plaintiffs, who 
denied the allegation, tendered a statutory declaration to 
the contrary effect, under the Evidence Act, 1938, made by 
a partner in the firm who was in Germany. A member of 
the firm was in court, but was not called by either side. 

Smonps, J., said he would assume that the attendance of 
the partner abroad could not be secured. There was here an 
acute controversy of fact. Where there were two partners, 
each competent to give evidence whether a particular article 
was made by their firm at a certain date, it was not right in 
the interests of justice that a declaration should be tendered 
in the case of one who was abroad and could not be cross- 
examined, and that the evidence of the other who was in 
court and could be cross-examined should not be tendered. 
His lordship, in his discretion, refused to let the declaration 
be adduced in evidence. 

CounseL: Shelley, K.C., and H. Infield; Moritz, K.C., 
B. Drewe and Eric Walker. 

Sonicirors : William White & Co. ; Herbert Baron & Co. 


[Reported by FRANCIS H. Cowper, Esq., Barrister-at-Law.] 


High Court—King’s Bench Division. 
Mayer and Sherratt v. Co-operative Insurance Society Ltd. 
21st December, 1938. 

COMPENSATION —- EMPLOYERS 
INSURED AGAINST LIABILITY FOR—INDUSTRIAL DISEASE 
RESULTING IN WorRKMAN’S DeAatH—COMPENSATION Patp 
To DePpENDANTS BY EMPLOYERS—DISCOVERY OF DISEASE 


Macnaghten, J. 


INSURANCE WORKMEN'S 


ONLY AFTER DeratH—DISEASE CONTRACTED DURING 
CURRENCY OF PoLicy—DEATH AFTER EXPIRATION 
WuHetHerR AccIpDENT SustTaINED Durinac CurRRENCY— 


Liabitiry or Insurers To INDEMNIFY EMPLOYERS— 
WorkKMEN'S CompEeNsaTION Act, 1925 (15 & 16 Geo. 5, 
c. 84), s. 43. 

Special case stated by an arbitrator. 

The claimants were china manufacturers. By an insurance 
policy, dated the 23rd June, 1926, and expiring on the 
lith July, 1936, the respondent company agreed to indemnify 
the claimants against sums which they should become liable 
to pay among other Acts under the Workmen’s Compensation 
Acts, in respect of ‘personal injury by accident or disease 
sustained by persons employed by them in their business 
as china manufacturers during the currency of the policy. 
In 1929, one, Sutton, entered the claimants’ employment. 
From the 5th May, 1932, to the 11th April, 1936, Sutton was 
occasionally employed by the claimants as a lead worker 
in connection with the manufacture of china. He was not 
employed by the claimants in connection with lead before or 
after that period. Before 1929, he had suffered from slight 
lead poisoning. During that period he gradually contracted 
further lead poisoning with consequent aggravation of his 
condition which resulted in his ceasing to work on the 
7th November, 1936, and dying on the 10th March, 1937. 
The arbitrator found as a fact that Sutton’s incapacity and 
death were due to lead poisoning, with the result that the 
claimants were held liable by the county court to pay his 
dependants £265 with £26 for costs. The claimants contended 
that the respondents were liable to indemnify them for those 
sums. The respondents contended that, inasmuch as Sutton 
had died after the expiration of the policy, there was no 
liability on the claimants to pay compensation to Sutton’s 
dependants until after the pol’cy had expired, and that the 
respondents were therefore not under any liability to indemnify 
the claimants, The arbitrator awarded in favour of the 
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_ KING EDWARD'S HOSPITAL FUND |_ 




















4 F D FounpEpD tn 1897 To COMMEMORATE CHILDREN 
ge Queen Victoria’s DIAMOND JUBILEE NOW IN 
OUR CARE 


Hon. Treasurer: Sik Epwarp Pgacock. 
Hon. Secretaries: Lorp Luke, Sir HAROLD WERNHER, 
Sir Ernest Poovey. 
Te King’s Fund receives subscriptions, donations and legacies 
| for distribution among the London Voluntary Hospitals. In 
1938 £300,000 was divided between 146 Hospitals and 58 Conva- 
lescent Homes, all the Hospitals having first been visited, and their 
finances, cost of working, building schemes and other circumstances 
carefully examined. e Fund holds inquiries, publishes reports, 
and helps the Hospitals in other ways in which the co-operation 
and influence of an experienced central body may be of use. 
Subscriptions should be sent to: 
KING EDWARD’S HOSPITAL FUND FOR LONDON. 
BOX 465a, 10, OLD JEWRY, LONDON, E.C.2. 


Patron: His Majesty Tue Kina. 
President: H.R.H. THe Duke or Kent. 









CHILDREN 

ALREADY 

PROVIDED 
FOR 






£5 will clothe a child 
for a year. 


€30 = will entirely 
maintain a child 
for a year. 

































£100 will ‘name a 
cot in one of our 
Babies’ Homes. 










Where Help is needed. 


| An Accountant and Executor writes : 

“Mrs. A. expressed a desire that under her Will some Charity 
of the nature of your own should benefit. | made enquiries in 
different quarters and had from you a copy of your Annual 
Report and Accounts. As a result | advised Mrs. A. to select 
your Association as one suitable for her benevolence.”’ 


THE DISTRESSED GENTLEFOLKS’ 
AID ASSOCIATION 


(UNDER ROYAL PATRONAGE) 
Appeals for Legacies, Subscriptions and Donations. | 


a eae < cae a a C.1.E., Chairman. | Bequests should be made to The Church of England Incor- 
. . ’ on. reasurer, d Ss . t f idi H f if 
The Secretary, 74, BROOK GREEN, LONDON, W.6. | POT LD TOWN HALL, RENNINGTON, SElID 






£500 will endow a 
bed in a Boys’ or 
Girls’ Home. 













£1,000 will main- 

tain a small Cot- 
tage Home for a 
year. 












7 PLEASE THINK | 
f OF THE CHILDREN! f 
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THE LAW OF TRADE MARKS 


By H. K. TURNER, M.C., F.LR.I., 


Solicitor and Patent Agent. 





The Trade Marks Act, 1938, while containing much that is a consolidation of existing 
law, gains great importance from the statutory authority it gives to a number of changes long 
felt necessary under modern conditions. Examples are the ability now to register in favour 
of companies about to be formed (S. 29) ; to assign a mark without transferring the goodwill 
of the business for which it was registered (S. 22) ; provision for registered users (S. 28) ; 
and registration of invented words as defensive marks (S. 27). 

While the new Act consolidates and amends the law, the practice has had corresponding 
attention in the new Trade Marks Rules, 1938, the importance of which cannot be over- 
emphasised. It is to be noted that the Rules include Fees and Forms applicable. 

This dual change has created the need for a book which clearly and fully sets out the 
law and practice, giving constant consideration to the Rules, Forms and Fees appropriate, 
which can be used quickly and easily in every-day practice. Mr. Turner’s book completely 
satisfies these conditions, and will be welcomed as the indispensable practice book on an 
involved branch of law. ; 
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A Journal for all interested in Rating 
and Taxation Law and Practice. 





HE Journal provides expert and authoritative information weekly for all engaged 
in Rating and Income Tax. Full and accurate reports of all Appeals are included, 
the Judgments being given verbatim. It also contains articles on current aspects 

of Rating and Taxation by Barristers-at-Law and Rating and Taxation Experts and answers 
to questions of general interest submitted by registered subscribers. 

No one whose duties entail an up-to-date knowledge of Rating or Income Tax, 

whether professionally or officially, should work without the help which a study of its 
columns will give. 
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can rely on receiving a reply with the minimum delay. 














A apie must be typewritten (in duplicate) and addressed 


to “ Tue Soxicitors’ JourNAL”’ (Points in Practice Depart- 
ment), 29-31, Breams Buildings, London, E.C.4. Extracts fi rom Letters 


; — : received from registered subscribers : 
When forwarding a question it should be stated whether, with the 


answer, it may be published in the columns of the Journal under 
Points in Practice, which appear from time to time. 


“We are very much obliged for the very 
helpful reply you have given to the 
points we raised. —NorWICH 


“Thank you for replying so promptly to 
our query.” —GrEAT GRIMSBY 


Since 1925 thousands of questions from 


“ We appreciate your prompt assistance in 


Registered Annual Subscribers have fo oy in be of eat munnce t 
been answered by practitioners special- me." —BRISTOL 


* During the last three years ‘ THE Soxici- 
ToRS’ JouRNAL” has sent me replies to 
many queries. These replies have 
always been very full and the advice 
given has always turned out to be 
trustworthy.” —A SusscriBeER. 


ising in particular branches of law. 


Solicitors, who are not subscribers, should send a post card for a 
specimen copy of “ THE SoxiciTors’ JouRNAL ” and particulars of 
this service. 4 











aPsanirine AS NRE IR Re oe 





Please mention ‘‘ Tug Soxicirors’ Journat ’’ when replying to Advertisements. 


























March 4, 1939 


THE SOLICITORS’ JOURNAL. 


[Vol]. 83] 177 








claimants. By s. 43 (I) of the Workmen’s Compensation 
Act, 1925, if a workman is suffering from a scheduled industrial 
disease (which includes lead poisoning) and is certified to be 
so suffering; is suspended from his employment on that 
account ; or dies of the disease, he or his dependants, if the 
death is due to the nature of any employment in which the 
workman was employed within twelve months before the 
disablement or the suspension, are entitled to compensation 
as if the disease were a personal injury by accident arising 
out of the employment, “ subject to the following modifica- 
tions: (a) the disablement or suspension shall be treated 
as the happening of the accident...” By s. 43 (2): “ (0) 
Where a workman dies without having obtained a certificate 
of disablement, or is at the time of death not in receipt of a 
weekly payment on account of disablement” [the date of 
disablement] ‘ shall be the date of death.” Cur. adv. vult. 

MACNAGHTEN, J., in a written judgment, said that the 
claimants maintained that since, during the currency of the 
policy, Sutton, in the course of his employment by them as a 
lead worker, suffered an aggravation of lead poisoning which 
was the cause of his incapacity in November, 1936, and of his 
death in March, 1937, the respondents were bound by the 
express terms of the policy to indemnify them against their 
liability under the Act of 1925. The respondents contended 
in answer that they were under no liability because Sutton 
must by s. 43 be deemed to have contracted the disease 
which caused his death on the day when he died—eight 
months after the policy had expired. They said that, as by 
modification (a) the disablement must be treated as the 
happening of the accident, as by s. 43 (2) (b) the date of 
disablement must in the circumstances be the date of the 
death, therefore the 10th March, when he died, was the date 
of Sutton’s disablement, although he had in fact been 
incapacitated by the illness since the previous November. 
That meant, it was argued, that the disease must be taken 
to have been contracted on the day of death, so that, the 
policy having previously expired, the respondents were not 
liable. The respondents relied on a passage from the speech 
of Lord Sumner in Blatchford v. Staddon & Founds [1927] 
A.C. 461, at p. 470, and on Ellerbeck Collieries Ltd. v. Cornhill 
Insurance Co. Ltd. [1932] 1 K.B.401. But in neither of those 
cases was there, as here, a claim by the dependants of a 
deceased workman who had died of a disease which was not 
discovered to be a scheduled disease until after his death. 
That also applied to Victoria Insurance Co. Ltd. v. Junction 
North Broken Hill Mine {1925] A.C. 354. As there was no 
authority directly in point on the question for decision, it 
was advisable to turn to the Act itself. In his (his lordship’s) 
view, modification (a) in s. 43 (1) did not apply to the case of 
death in s. 43 (1) (ili) ; see per Lord Atkin in Richards v. Goskar 
[1937] A.C. 304, at p. 320, where he said that in the case of 
death there might be no certificate of disablement and 
modification (a) had no application. But even if he 
(Macnaghten, J.) were wrong in holding that modification (a) 
did not apply, Lord Atkin’s observation that the “ disability ” 
and the “ accident ’’ were not the same thing was sufficient 
to decide this case. There must be judgment for the 
claimants. 

CounseL: Eric White, for the claimants; A. S. Trapnell, 
for the respondents. 

Souicirors: Berrymans, 
sirmingham; W. S. EHastburn, for Freeland & 
sirmingham. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.]} 


for T. Haynes Duffell & Son, 


In eco 
Passey, 


London County Council ». Lees; Same ». Iafrate. 
Lord Hewart, C.J., Charles and Singleton, JJ. 
19th January, 1939. 
SunDAY TRADING—SHop—SALE OF FLourR CONFECTIONERY 
—‘* MEALS OR REFRESHMENTS ’’—SuHops (SUNDAY TRADING 
Restriction) Act, 1936 (26 Geo. V & 1 Kdw. 8, ¢. 53), s. 1, 
Scheds, T and TT. 





Appeals by cases stated from two decisions of a metropolitan 
magistrate sitting at Westminster Police Court. 


The facts in London County Council v. Lees (the second 
appeal raising the same point on substantially similar facts) 
were as follows. An information was preferred on behalf of 
the London County Council under the Shops (Sunday Trading 
Restriction) Act, 1936, against the respondent, Lees, alleging 
that on Sunday, the 3rd April, 1938, a shop in Chelsea was not 
closed for the serving of customers in the sale of flour con- 
fectionery, contrary to s. 1 of the Act. The premises in 
question consisted of a restaurant and baker’s premises, 
were occupied by Lees, and were a shop within the meaning 
of the Act of 1936. On Sunday, the 3rd April, 1938, between 
2 p.m. and 2.26 p.m., customers were served at the shop 
with articles which were flour confectionery within the 
meaning of the Act. At 2.26 p.m. on the same day a customer 
was served in the shop with six veal and ham pies. Kach 
of the articles was sold for consumption off the premises. 
Before the magistrate it was contended for the county council 
(i) that the flour confectionery thus sold did not constitute 
meals or refreshments within the meaning of para. | (b) of 
the Ist Sched. to the Act; (ii) that the sales of flour 
confectionery were transactions within the meaning of the 
2nd Sched. to the Act and could not at the same time be 
transactions within the meaning of the Ist Sched ; (iii) that 
the veal and ham pies were not meals or refreshments within 
the meaning of para. 1 (b) of the lst Sched. ; and (iv) that the 
premises were accordingly open for the serving of customers 
on Sunday contrary tos. 1. It was contended for the respon- 
dent that no offence had been committed. The magistrate, 
being of opinion (i) that the final words of the 2nd Sched. 
indicated that the meaning of the expression “ meals or 
refreshments ”’ in the 1st Sched. was not restricted by anything 
in the 2nd Sched. ; (ii) that, therefore, the flour confectionery 
constituted meals or refreshments within the meaning of the 
Ist Sched. ; and (iii) that the veal and ham pies were meals 
or refreshments within the meaning of that schedule, dismissed 
the information. By s. 1 of the Act of 1936, shops must be 
closed on Sundays except for transactions mentioned in the 
Ist Sched., which permits inter alia the sale of * meals or 
refreshments whether or not for consumption at the shop...” 
By the 2nd Sched., the local authority may authorise a 
shop to remain open until 10 a.m., on a Sunday for the sale 
of * bread and flour confectionery . .. in so far as such sales 
are not included amongst the transactions mentioned in the 
First Schedule...’ The county council appealed. 

Lorp Hewart, C.J., said that he had rarely had the 
opportunity of coming to close quarters with such a piece of 
legislation. He (his lordship) did not think it necessary 
to express an opinion whether the provisions of the two 
schedules taken together were unintelligible. He would 
only say that, having considered the statute, the findurgs 
of fact in the case and the contentions of both parties, he was 
not prepared to say that in either case the magistrate came 
to a wrong conclusion in point of law. He would also express 
no opinion whether on the true construction of the Act 
what the magistrate was considering was a question of law 
or one purely of fact. 

CHARLES and SINGLETON, JJ., agreed. 

CounsEtL: Geoffrey Hutchinson, for the appellants ; Sir 
William Jowitt, K.C., and Cyril Salmon, for the respondent. 

Sonicrrors: J. R. Howard Roberts; Samuel Tonkin, 
Booth & Co. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 
Probate, Divorce and Admiralty Division. 
Swettenham v. Swettenham. 

Henn Collins, J. 21st December, 1938. 


DtvorceE—MAINTENANCE ON DIVORCE FOR 
PRINCIPLE TO BE FOLLOWED—ORDER ON 
PuRCHASE OF ANNUITY OUT OF PATIENT’S 


INSANITY— 
Basis OF 
CAPITAL 
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SupREME Court oF JUDICATURE (CONSOLIDATION) AcT, 
1925 (15 & 16 Geo. 5, c. 49), s. 190—MatrimontaL Causes 
Act, 1937 (1 Edw. 8 & 1 Geo. 6, c. 57), s. 10. 

This was an application on behalf of a husband petitioner, 
who had been granted a divorce on the ground of the 
respondent’s insanity, to confirm the registrar’s report as to 
maintenance. It was stated to be the first contested applica- 
tion since the passing of the Matrimonial Causes Act, 1937. 
Section 10 (2) had extended the application of the Judicature 
Act, 1925, s. 190, to comprise provision for the lunatic 
spouse after a divorce on the ground of insanity. The 
registrar in his report, submitted, inter alia (1) that the 
husband be ordered to pay £50 per annum free of tax during 
joint lives; (2) that he should covenant to make up the 
wife’s total income to £750, if required, during the life of the 
wife ; and (3) that the order of the court should be on the 
basis that not less than a sum of £1,500, out of accumulations 
of income from the wife’s capital, should be applied by the 
wife’s receiver in the purchase of an annuity for her benefit. 
At the time of the decree absolute the petitioner was in his 
ninetieth and the respondent in her eightieth year. The 


husband’s income was upwards of £3,000 after deduction of 


tax. The wife had an income of £250 per annum, made up 
of an annuity of £100, a life interest of £110 per annum, and 
£40 per annum produced by a sum of £1,600, representing 
accumulations of income. After the death of the husband, 
the wife would, if surviving, become entitled to about £100 
per annum under a policy. The wife was quite capable of 
ordinary social activities, shopping and simple amusements. 
It was unlikely that the wife would ever regain testamentary 
capacity. She had no relative with any claim on_ her. 
Counsel on behalf of the husband moved to confirm the 
report. Counsel on behalf of the wife submitted that the 
proper course was for the husband to continue to pay the 
allowance he had been paying for joint lives, and for a sum 
to be secured for the wife’s life. The court had no power to 
direct that the wife’s capital should be employed in the way 
proposed. 

Henn Co.iiins, J., in giving judgment, said that he did 
not feel that he was called upon to make any general pro- 
nouncement upon the construction of, or the practice to be 
followed in all cases under the Matrimonial Causes Act, 1937, 
s. 10 (2), although, of course, the present application did 
arise under that section, and was, he understood, the first 
that had been brought into court. If there were a general 
principle, he did not think that it could be better expressed 
than the registrar had expressed it. He reported: “I have 
endeavoured to ensure that she shall have all the care and 
reasonable comforts and amusements that she has had for 
the last eight years, or is likely to need ; and have paid special 
regard to ensuring the continuation of this should the husband 
predecease her.” On that principle he had based his report. 
It was said as to one recommendation of the report—or, 
rather, that the trend of the report was such—that it would 
he going beyond the intention of the Supreme Court of 
Judicature (Consolidation) Act, 1925, s. 190, which was 
applied by the Matrimonial Causes Act, 1937, s. 10 (2), to 
causes for divorce on the ground of insanity. It was said 
that, if the registrar’s report were adopted, it would in effect 
compel the receiver to apply a sum of £1,500 in his hands to 
the purchase of an annuity and that that was not within the 
intention of the Supreme Court of Judicature (Consolidation) 
Act, 1925, s. 190. That that was the intention of the report 
was undoubted, because the submission was made on the 
basis that the receiver should, within two months of the 
official order on this report, spend not less than £1,500 which 
had accumulated in his hands on an annuity for the wife. 
He (his lordship) thought that the court had power to deal 
with that matter, and he founded himself on the words : 
“The court may ... order that the husband shall... 


secure . . . such [sums] of money for any term, not exceeding 





[the life of the wife] as having regard to her fortune . . . the 
court may deem to be reasonable *” He thought that 
the words “as having regard to her fortune ” imported that 
the court should also have regard to the uses to which it 
could most properly be put. In the view of the registrar, 
if that were put to the use of the purchase of an annuity, 
it would be the safest and securest way. He (his lordship) 
had no doubt that the court was competent to adopt a report 
to the extent and intent that the receiver should apply the 
sum in his hands for that purpose. He therefore adopted the 
report of the registrar. 

CounsEL: Melford Stevenson, for the husband petitioner ; 
Noel Middleton, K.C., and W. Latey, for the wife respondent. 
Gordon, Dadds & Co. ; Lowe & Co. 


Reported by J. F. ComMpTON-MILLER, Esq., Barrister-at-Law. 
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Correspondence. 


[The views expressed by our correspondents are not necessarily 
those of THE SOLIcriToRs’ JOURNAL. ] 
Disposal of Old Drafts and Papers. 

Sir,—Our office in the provinces which we have owned and 
occupied for over 150 years, is being compulsorily acquired 
by the corporation in pursuance of a town improvement 
scheme. 

Within the next six months we shall be moving to other 
premises, and the problem of old papers, drafts, etc., arises, 
that is, what to take with us and what to destroy. 

We appear to have the draft of every single document that 
has ever been prepared in this office and every single letter we 
have ever received: our ledgers go back in an unbroken 
sequence to 1825 (incidentally there is an account in existence 
at that date which is still open) and so do our costs books. 
We have several large rooms containing tons of these old 
drafts and papers. 

We propose to keep the ledgers and costs books and to 
destroy all drafts and papers prior to 1899. We think we 
are right in recognising no obligation to our clients to keep 
any drafts or papers at all, apart from deeds of course, and 
we consider no client could have fair grounds for complaint 
should we be unable to trace the papers of a transaction 
that took place forty years ago. 

We should be very interested to learn the views and practice 
of your other readers in regard to old papers. 

Ist March. EIGHTEENTH CENTURY. 





Societies. 
The Law Society. 
PRELIMINARY EXAMINATION. 


The following candidates (whose names are in alphabetical 
order) were successful at the Preliminary Examination held 
on the 8th and 9th February, 1939 : 

David Norman Bailey, Eric Esmond Scourfield Barnes, 
Bernard Wilson Bell, William Derek Bleakley, Neville 
Bolsover, Ronald Frank Breaker, Kenneth Richard Scott 
Brooks, William Kenneth Buckby, Philip George Edwin 
Carnt, Timothy Traherne Corker, John Phillip Couzens, 
Anthony John Bradfield Cowdery, Leonard Francis Dodson, 
Michael Laurence Dore-Dennis, Ann Edmunds, Cyril Foux, 
John Francis Francillon, Geoffrey Seed Gibbons, John 
Harbord, Michael Peter Heaslett, Vivian Derek Hugh-Jones. 
William Hulme, John Hunter, Donald Arthur Jolly, Donald 
Ralph Kay, Peter Albert Henry Le Forestier, Charles Adam 
Leigh-Pemberton, John Harland McIntyre, Milburn George 
William Gordon Mackey, John Lewis Anthony Morris. 
Stephen Barker Morris, Kenneth Edward Moxley, Richard 
James Hallett Neil, Anthony Orme Nutt, James Frederick 
Field Park, John Ernest Parsons, John Grounes Peace, 
William Frederick Prior, John Richards Pryer, Richard 
Alfred Puttick, James Stanley Pyper, Gerald Pearce Rosser- 
James, Joan Stanley Rubinstein, Arthur William Sharpe, 
Donald William Smith, John Martin Chichester Squires, 
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Evan Prytherch Swancott-Morgan, Harry Walker, Oswald 

Stanley Walker, Thomas Watson, Ronald Clifford Wintle, 

Hedley Stewart Maxwell Wood. 
No. of Candidates, 72. Passed, 52. 


Solicitors’ Managing Clerks’ Association. 
ANNUAL GENERAL MEETING. 

This Association held its annual general meeting in The Law 
Society’s Court Room, 60, Carey Street, on the 16th February. 

Mr. WiLLiAM H. CHATFIELD, the retiring President, said 
in his address that the work and policy of the Association 
were still progressing. The usual number of lectures had 
been delivered at the various Inns of Court, and the students’ 
classes were as popular as ever. No less than 153 students 
had attended the lectures on practice and procedure in the 
King’s Bench and the Chancery Divisions, given by Mr. S. W. 
Booth and Mr. S. J. Fogden during the Michaelmas term, 
and forty-eight students had sat for the examination. During 
the Hilary term Mr. F. C. Hughes and Mr. J. A. Blackburn 
had lectured to 224 students on probate practice and 
settlements. Prizes were now awarded only to students 
under twenty-five years of age. 

The Gazette maintained its high standard; the honorary 
editor had introduced a monthly commentary on recent 
important cases, and the President asked members to send as 
many articles as possible. Members’ meetings were well 
attended, but the Council would like to see a better attendance 
still. These meetings gave a splendid opportunity for members 
to become acquainted with each other, and the discussions 
which were held on points of practice and on members’ 
papers were very useful. The library was constantly added to, 
and members would find on its shelves all the latest books. 
On the social side the river trip, dance and smoking concert 
had proved very popular, and members looked forward to 
these events. The reports from the Bournemouth Branch 
were still satisfactory, and the branch was doing much 
useful work. The President and other members of the 
Council had paid visits to it. 

During the previous year a resolution had been passed to 
alter the memorandum of association to permit the establish- 
ment of a fund for the benefit of members or ex-members. 
A committee had dealt with the matter, and on the 16th 
November, 1938, an extraordinary general meeting had 
resolved that a clause should be added to the memorandum 
enabling the Association to make grants for the relief of 
ex-members, "p to the amount of 10 per cent. of the revenue. 
Mr. Justice Simonds had approved the addition of this clause 
on the 30th January, and the Council would proceed during 
the present year to establish a benevolent fund in accordance 
with the new clause. Mr. W. A. Ling had been obliged to 
resign the post of honorary secretary and had been replaced 
by Mr. Murray. Three new members of the Council would 
have to be elected, and several candidates had presented 
themselves. During the past year thirty-seven new members 
had been enrolled, and the present membership was 457. 
The Council proposed now to carry out a strong recruiting 
campaign. During the past year over £3,000 had been 
received from Lord Riddell’s bequest and invested by the 
Council. 


United Law Clerks’ Society. 


The 107th Anniversary Festival of this Society will be held 
on Monday, the 20th March, and the following letter has been 
circulated by The Honourable Mr. Justice Simonds to a large 
number of members of the profession :— 

Royal Courts of Justice, W.C.2. 

Dear Sir, 

I am to have the honour of presiding at the Annual 
Dinner of the United Law Clerks’ Society, which is to be 
held at the Connaught Rooms on Monday, the 20th March. 

May I ask you to come and support me on this occasion 
or, if you cannot come to the dinner, to send a donation to 
this Society ? 

I do not suppose that there has ever been a time when 
more calls have been made upon us than are made to-day 
and there is a danger that the needs of old and well-tried 
institutions may be forgotten in the competition of more 
clamorous appeals. The United Law Clerks’ Society is 
more than a hundred years old, and has during that long 
time as a Friendly, a Benevolent and a Health Insurance 
Society, rendered invaluable service to its members in 
both branches of the law and to others who needed assist- 
ance. It needs and deserves the support of all who remember 
with gratitude how much they owe to the help given to 
them by law clerks. I trust that you are one of those who 
remember and, amidst all the demands that are made upon 





your time and your purse, will find it possible to come to 
the dinner or to send a generous donation to the funds of 
the Society. 
Yours sincerely, 
(Signed) GAvIn T. SIMONDs. 
The Society’s address is 2, Stone Buildings, Lincoln’s Inn, 
London, W.C.2. 








Parliamentary News. 
Progress of Bills. 
House of Lords. 


Bacon Industry (Amendment) Bill. 
Read First Time. 
Bognor Gas and Electricity Bill. 
Read Second Time. 
Currency and Bank Notes Bill. 
Royal Assent. 
Custody of Children (Scotland) Bill. 
Royal Assent. 
Czecho-Slovakia (Financial Assistance) Bill. 
Royal Assent. [28th February. 
Export Guarantees Bill. 
Royal Assent. 
Folkestone Water Bill. 
Read Second Time. [23rd February. 
King Edward the Seventh Welsh National Memorial 
Association Bill. 
Read Second Time. [23rd February. 
London Gas Undertakings (Regulations) Bill. 
Read Second Time. [23rd February. 
London Government Bill. 
Read Second Time. 
Maryport Harbour Bill. 
Read First Time. [1st March. 
Ministry of Health Provisional Order (Blackburn) Bill. 
Read First Time. [28th February. 
Ministry of Health Provisional Order (Hastings) Bill. 
Read First Time. [28th February. 
Ministry of Health Provisional Order (Leyton) Bill. 

Read First Time. [28th February. 
Ministry of Health Provisional Order (Luton Extension) Bill. 
Read First Time. [28th February. 

Official Secrets Bill. 
Read Second Time. 

Prevention of Fraud (Investments) Bill. 
Read Second Time. 

Stroud District Water Board &c. Bill. 
Read Second Time. 

West Gloucestershire Water Bill. 
Read Second Time. 

West Surrey Water Bill. 
Read Second Time. 


28th February. 
[23rd February. 
(28th February. 


28th February. 


28th February. 


[28th February. 


[23rd February. 
[28th February. 
[28th February. 
[23rd February. 


[23rd February. 


House of Commons. 


Bacon Industry (Amendment) Bill. 
Read Third Time. [27 

Coventry Corporation Bill. 
Read Second Time. 

Defence Loans Bill. 

Read Second Time. [27th February. 
Fertilisers and Feeding Stuffs Act (1926) Amendment Bill. 
Read First Time. [1st March. 

Limitation Bill. 
Reported, without Amendment. 
Maryport Harbour Bill. 
Read Third Time. [28th February. 
Ministry of Health Provisional Order (Blackburn) Bill. 
Read Third Time. [24th February. 
Ministry of Health Provisional Order (Hastings) Bill. 
Read Third Time. (24th February. 
Ministry of Health Provisional Order (Leyton) Bill. 

Read Third Time. (27th February. 
Ministry of Health Provisional Order (Luton Extension) Bill. 
Read Third Time. : [24th February. 

Prevention of Damage by Rabbits Bill. 
Read First Time. [27th February. 
Sea Fisheries Provisional Order (Tollesbury and West Mersea) 
Bill. 
Read First Time. 
Sheffield Corporation Bill. 
Read Second Time. 
Shops Bill. 
Second Reading Negatived. 


-~ 


h February. 


[27th February. 


[28th February. 


[28th February. 
[23rd February. 


{24th February. 
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Sunderland Corporation Bill. 
Read Second Time. 

Wheat (Amendment) Bill. 
Read First Time. 


{27th February. 


28th February. 








Legal Notes and News. 


Honours and Appointments. 


It is officially announced that the King has been graciously 
pleased to approve that the honour of knighthood be conferred 
upon Mr. Justice SRINIVASA VARADACHARIAR on the occasion 
of his appointment to the Federal Court of India. 

The Lord Chancellor has appointed Mr. CHARLES KEVANs 
ATKINSON (Registrar of the Harrogate and Tadcaster County 
Courts) to be the Registrar of the Ripon County Court as 
from the Ist day of March, 1939. Mr. Atkinson was admitted 
a solicitor in 1887. 


Notes. 


Dr. W. J. Lord, the Kast Surrey Coroner, who has reached 
the age limit, will retire as soon as Surrey County Council 
have appointed his successor. 

The Auctioneers’ and Estate Agents’ 
that 213 candidates sat for the preliminary examination, 
held in January, and 111 were successful. Mr. A. G. Page 
was placed first in order of merit, and has been awarded the 
institute prize of four guineas in the form of text books for 
the professional examinations. 

The annual Ladies’ Night Debate of the Union Society of 
London will be heldin Lincoln’s Inn Old Hall (by kind permission 
of the Masters of the Bench) on Wednesday, 22nd March, at 
8.i5 p.m. Lord Davies will propose: ‘‘ That this house 


Institute announce 


condemns Mr. Chamberlain’s foreign policy of appeasement.” 
Mr. D. P. Maxwell Fyfe, K.C., M.P., will oppose. 


Wills and Bequests. 

Mr. Arthur Paget Parker, solicitor, of Great Malvern, left 
£22,424, with net personalty £7,263. 

Mr. John Edwin Piper, of Wandsworth, S.W., late assistant 
solicitor to the Board of Inland Revenue, left £15,385, with 
net personalty £15,300. 

Mr. George William Rowe, solicitor, of Kensington 
and of Lincoln’s Inn Fields, left £44,473, with net personalty 
£44,346. He left £100 to the Rector of St. Leonards, Chesham 
Bois, for church purposes, and £50 to Chesham Cottage 
Hospital. 

Mr. William Henry Stone, solicitor, of Exeter, left £41,631, 
with net personalty £37,339. He left £250 for distribution 
among the staff of W. H. Stone and Co., according to length 
of service. 








Court Papers. 


Supreme Court of Judicature. 
Rora OF REGISTRARS IN ATTENDANCE ON 
EMERGENCY APPEAL CouRT Mr. Justice 
Rota. No. I. FARWELL. 
Mr. Mr. Mr. 
Hicks Beach Andrews Blaker 
Andrews Jones More 
Jones Ritchic Hicks Beach 
Ritchie Blaker Andrews 
Blaker More Jones 
More Hicks Beach Ritchie 
Group A. Group b. 
Mr. Justice Mr. Justice Mr. Justice Mae. Justice 
BENNETT. SIMONDS. CROSSMAN. Morton. 
Non- Witness. Non- Witness. 
Witness. Witness. 
Mr. Mr. Mr. Mr. 
Jones Hicks Beach More Ritchie 
Ritchic Andrews Hicks Beach — Blaker 
Blaker Jones Andrews More 
9 More Ritchie Jones Hicks Beach 
10 Hicks Beach  Blaker Ritchie Andrews 
11 Andrews More Blaker Jones 
*The Registrar will be in Chambers on these days, also on the days 
when the Court is not sitting. 





Stock Exchange Prices of certain 
Trustee Securities. 


Bank Rate (30th June, 1932) 2%. Next’ London Stock 
Exchange Settlement, Thursday, 9th March 1939. 

es ‘ | Middle yua_ | Approxi- 

Div. Price mate Yield 


Months. 1 Mar. — ith 
1939. . redemption 


a 
= * 


£s. d. 
3 11 ll 


£ s. 
16 
11 
1] 
13 
3 
19 
17 
15 
9 
12 
0 
12 
2 
13 
13 


ENGLISH GOVERNMENT eases: 
Consols 4% 1957 or after... FA 105} 
Consols 24%, ° im ps JAJO  70xd ¢ 
War Loan 34% 1952 or after -- owe 
Funding 4% Loan 1960-90 .. .. MN 108} 
Funding 3% Loan 1959-69 .. .. AO) 94 
Funding 23% Loan 1952-57 .. JID 923 
Funding 23% Loan 1956-61 AO 86} 
Victory 4% Loan Av. life 21 years MS 106}xd 
Conve rsion ' 5% Loan 1944-64 < an 
Conversion 34% Loan 1961 or after AO 
Conversion 3% Loan 1948-53 > —_—_ 
Conversion 24% Loan 1944-49 5 an 
National Defence Loan 3% 1954-58 JJ 
Local Loans 3% Stock 1912 or after JAJO 
Bank Stock .. oe ; . on 
Guaranteed 23% Stock (Irish Land 

Act) 1933 or after .. aA Se JJ 
Guaranteed 3% Stock (Irish Land 

Acts) 1939 or after ss - JJ 
India 44% 1950-55 .. ..  .. MN 
India 34% 1931 or after . JAJO 
India 3% 1948 or after és .. JAJO 
Sudan 44% 1939-73 Av. life 27 years FA 
Sudan 4% "1974 Red. in part after 1950 MN 
T anganyika 4% Guaranteed 1951-71 A 
L.P.T.B. 44% “ T.F.A.” Stock 1942- 
Lon. Elec. 'T. F. Corpn. 24% 1950-55. 


COLONIAL SECURITIES 
Australia (Commonw’th) 4% 1955-70 JJ 983 
Australia (Commonw’th) 3% 1955-58 = / 84 
*Canada 4% 1953-58 ss ~ MS 106 
*Natal 3% 19: 29-49 .. i J 97 
New South Wales 34% 1930-50. JJ, 93 
New Zealand 3% 1945 $s 89}xd 
Nigeria 4% 1963 * ¥ i 107 | ¢ 
Queensland 34% 1950-70. i JJ 894 
*South Africa 34% 1953-73 . a JD 99 
Victoria 34% 19: 29. 49 or .. AO) 92}xd 
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CORPORATION STOCKS 
Birmingham 3% 1947 or after ~ JJ 80 
Croydon 3% 1940 -60 . 2» pia AO 9Ixd 
* Essex County 34% 19: 52-72 es JD 98 
Leeds 3% 1927 or after i és JJ 793 
Liverpool 34% Redeemable by agree- 
ment with holders or by purchase. . 
London County 2}$% Consolidated 
Stock after 1920 at option of Corp. MJSD 674 
London County 3% Consolidated 
Stock after 1920 at option of ee MJSD 783 
Manchester 3% 1941 or after FA 79 
Metropolitan Consd. 24% 1920-49 .. MJSD) 943 
Metropolitan Water Board 3% “A” 
1963-2003... oe AO 83 
Do. do. 3% “ B” 1934-2003 .. MS 83 
Do. do. 3% “‘ E”’ 1953-73 + JJ 924 
*Middlesex C Younty Council 4% 1952-72 MN 105 
* Do. do. 44% 1950-70 ke -- MN 110 
Nottingham 3% Irredeemable .- MN 80 
Sheffield Corp. 34% 1968... ms JJ 99 


ENGLISH RAILWAY DEBENTURE AND 
PREFERENCE STOCKS 

Gt. Western Rly. 4% Debenture .. JJ 984 , 4 

Gt. Western Rly. 449% Debenture .. JJ 106 (4 

Gt. Western Rly. 5% Debenture .. JJ) 1154 | 4 

Gt. Western Rly. 5% Rent Charge .. FA 110 | 4 

Gt. Western Rly. 5% Cons. Guaranteed MA 104xd) 4 
6 
4 
4 
4 
5 


JAJO 93xd <¢ 


Gt. Western Rly. 5% Preference .. MA, 83xd 
Southern Rly. 4% Debenture . JJ 974 
Southern Rly. 4% Red. Deb. 
Southern Rly. 5% Guaranteed 
Southern Rly. 5% Preference 


1962-67 JJ 100 
MA 108}xd 
MA) 934xd 





* Not available to Trustees over par. 
¢ In the case of Stocks at a premium, the yield with redemption has been calculated 
at ‘the earliest date ; in the case of other Stocks, as at the latest date 











